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INTRODUCTION

In 1964, the convict-turned-author Henry Jaeger published Die bestrafte Zeit, a
bestselling novel that offered West German readers a rare and unsettling glimpse into the inner
workings of their prison system. Loosely based on Jaeger’s own experiences after a headline-
grabbing criminal career as a bandit followed by eight years in prison, the novel depicted not
sensational brutality or grand injustice, but something Jaeger considered just as insidious: the
grinding monotony, institutional indifference, and quiet dehumanization of everyday prison life.
Through the figure of Robert Labitzke, a character sentenced to twelve years in a German
Zuchthaus (penitentiary), Jaeger portrayed how even a relatively “ordinary” sentence could
slowly extinguish a person’s will. Following a failed escape attempt, Labitzke ended up not as a
reformed man, but as a docile and broken one—rendered “harmless” in the clinical language of
modern criminology.*

Die bestrafte Zeit was emblematic of a broader cultural and political moment in the
history of the German prison. It highlighted the contradictions of a penal system caught between
the rhetoric of resocialization and the reality of a logic of security and order. There were no
outright villains in Jaeger’s narrative—only petty officials, mechanical routines, and a prison
culture shaped by mistrust and an obsession with Ordnung. A single psychologist and one
overburdened social worker tended to hundreds of inmates. The prison supervisor, convinced he
could assess a man’s worth with a glance, relied on a crude taxonomy of labels—*“suicide risk,”

“very dangerous,” “inferior’—all rendered with bureaucratic detachment.? This was the practical

application of Personlichkeitserforschung (personality research), the cornerstone of postwar

! Henry Jaeger, Die bestrafte Zeit (Verlag Kurt Desch, 1964), 77.
2 Jaeger, Die bestrafte Zeit, 24, 64, 120.



criminological theory meant to guide individualized treatment, which, in practice, amounted to a
bureaucratic sorting mechanism.

At the moral center of the novel was the prison chaplain Dr. Kuhle, an homage to
Jaeger’s real-life benefactor, the reform advocate Hans Kiihler, who had once helped him
smuggle the pages of Jaeger’s first novel out of prison. The fictional Kuhle wrote articles,
proposed reform initiatives, and treated inmates with genuine compassion but ultimately
achieved nothing. His efforts to humanize prison life were met with indifference, and his attempt
to guide a despairing inmate towards the acceptance of his circumstances ended in the suicide of
the prisoner. Kuhle embodied the futility of internal reform: well-intentioned, articulate, and
powerless.

The novel provoked strong reactions from prison officials, especially Jaeger’s claim that
scenes of violence between the inmates and the guards were inspired by actual occurrences in
prisons like Bruchsal and Freiburg. The Stuttgart branch of the national Association of Prison
Officers (Bund der Vollzugsbediensteten) denounced the work as a slanderous distortion of the
German penal system, accusing Jaeger of unfairly maligning prison staff and misrepresenting the
actual conditions within Germany’s prisons.® What disturbed many readers was not the isolated
instances of violence, which ultimately made up a very small part of the narrative, but the book’s
suggestion that Germany’s prisons were not just punitive but self-perpetuating systems of social
ruin. Far from being sites of rehabilitation, they functioned automatically, upheld by small-
minded officials more concerned with pensions and prestige than reform. In one pointed scene,
Kuhle observed a conference of prison bureaucrats: “They had discussed important things—

particularly the place and income of the prison personnel...and then to conclude, a small piece of

3 “Priigel im Kerker?” Die Zeit, April 30, 1965.



Mozart.” They showed nothing but disdain for Kuhle’s earnest advocacy for the affairs of the
inmates. These men, who had once “worn uniforms that they didn't like to be reminded of,”
“would always be that way...dynasties of small, crippled bureaucratic souls.” Pflicht (duty) and
Ordnung (order) hung over the prison like an oppressive fog, icing relationships between prison
staff and inmates, stamping out small acts of mercy or leniency, and slowly rendering their
charges unable to function outside the institution.

In its bleak portrayal of institutional stasis, Die bestrafte Zeit encapsulated the dilemmas
that would define the era of prison reform in West Germany from the middle of the 1960s into
the 1970s. It captured the growing realization among reformers that efforts to humanize the
prison system could not succeed without addressing the deeper structural and cultural
foundations of carceral institutions. The novel’s depiction of futility and isolation accorded well
with broader debates over whether true resocialization was possible within institutions designed
primarily for control and punishment. The following chapters trace how reformers came to
recognize this contradiction—not in fiction, but in policy and practice.

Jaeger himself remained an outspoken advocate for prison reform, actively engaging in
debates over the pending prison law. In a 1970 radio interview, he emphasized that the most
important goal was to instill inmates with a sense of purpose. He had found his through writing,
though he acknowledged he was not a typical case of resocialization. “Build these places
differently,” he urged. “Bring a civil character into them, give people the chance to live with

dignity, to work, to make amends with their earnings, to resocialize themselves.”® Even for those

4 Jaeger, Die bestrafte Zeit, 344-345.
5> Hans-Henning von der Burg, “Hinter Gittern wird keiner besser,” Stidwestrundfunk Archiv W0488264(AMS), 15
July, 1970.



unlikely to benefit from such efforts, he argued, “one should at least make the attempt to deal
with them humanely.”®

Reformers thus attempted to transform an institution shaped by decades, even centuries,
of entrenched practice. In the 1950s, the daily routine of inmates differed little from that of the
1880s. A Spiegel article from 1961 described life behind bars as governed by strict timetables
and military precision—from early wake-up calls to meals distributed by Kalfaktoren (inmate
auxiliaries) and tightly regulated exercise periods, during which inmates walked in two-by-two
formation for thirty minutes in the yard.” Prisoners were housed three or four to a cell, which
also served as their workspace for menial tasks such as gluing bags, binding books, or weaving
baskets. Throughout the day, they were closely monitored by guards, who were generally former
soldiers prohibited from engaging in informal conversation. Inmates’ letters were censored, and
criticism of the institution or its officials brought disciplinary consequences. Access to
newspapers or radio was a privilege granted for good behavior, while family visits were typically
limited to thirty minutes per week. Those familiar with conditions in the German prisons rightly
pointed out that this was not a suitable atmosphere for the development of self-responsibility or
contrition.® Instead of encouraging resocialization, the system reinforced passivity and silent
obedience.

The controversy sparked by Die bestrafte Zeit and Jaeger’s own reflections foreshadowed
how future scandals would be handled: not with sweeping reforms aimed at reducing recidivism,
but with calls for greater oversight and a more humane custodial regime. This alone, however,

represented a monumental shift. The modesty of the achievements of the new prison law passed

& Hans-Henning von der Burg, “Hinter Gittern wird keiner besser,” Stidwestrundfunk Archiv W0488264(AMS), 15
July, 1970.

7 “Aus dem Blechnapf,” Der Spiegel, January 17, 1961.

8 “Aus dem Blechnapf,” Der Spiegel, January 17, 1961.



in 1976 and the criminal code reform that preceded it has masked a sea change in how Germans
thought and talked about criminals and criminality in the decades after the end of World War I1.
It is the object of this dissertation to trace the emergence and impact of this transformation,
which represented a significant shift away from nearly a century of legal and social scientific
thought regarding how the state was meant to treat its criminals.

I will argue that the consensus that consolidated around the concept of resocialization in
the course of the 1950s, 1960s, and 1970s represented more than an agreement about a goal or a
technique for reducing Germany’s staggeringly high recidivism rates. It was a radical
acknowledgment of the criminal’s membership in the political community, of his role as an
autonomous subject rather than as an object of state power or medical intervention. A
democratizing ethos emerged in the decades following World War 11 that ran counter to nearly
one hundred years of the increasingly paternalistic, technocratic “treatment” of criminals. It
would be wrong to say the “treatment” paradigm disappeared. But for the first time, Germany’s
expert class of sociologists, psychologists, psychiatrists, and criminologists sought to make their
interventions targeting the supposedly pathological parts of the criminal personality compatible
with a democratic order. The methodologies and institutions that emerged from this effort—
above all, “social therapy”—were specifically oriented towards the autonomy and self-
determination of the inmate. This process took place downstream of wider trends of
modernization and democratization in postwar West Germany, but it also involved direct signals
from legislators to the social scientists that remained stubbornly wedded to utilitarian notions of
criminal prophylaxis.

This reorientation, however, was not without its costs. The projects of criminal etiology,

prophylaxis, and prognosis, which functioned as the guiding framework for Germany’s



Kriminalpolitik since Franz von Liszt in 1882 had called on criminology to reform the corrigible
and neutralize the incorrigible, were not so much completed as they became irrelevant in a
democratic system that had decided against introducing coercive measures of rehabilitation. The
West German political and expert classes resolved further that the categorization of criminals as
verbesserlich (corrigible) or unverbesserlich (incorrigible) was itself a threat to the free
unfolding of the individual personality. Germans came to endorse the idea that resocialization
was a process that the individual took upon himself, rather than a “treatment” to which the
inmate was subjected. On the one hand, this meant a broader recognition of the rights of inmates.
From a practical standpoint, however, it meant the end of political support for the long and
unsuccessful project to once and for all determine the cause of criminality and uncover its
“cure.”

The tension between individual rights and societal needs defined Germany’s long and
fraught process of criminal justice reform, stretching back to the criminal code introduced at
unification. Liszt noted in 1902 that the Reichsstrafgesetzbuch of 1871 was “already obsolete at
its birth.”® This was because the empirical sciences, which gained increasing influence across
European society in the late nineteenth century, had also begun to reshape legal philosophy. The
so-called “modern school” of law (also known as the “Marburg school” or the “sociological
school”), led by Liszt, emerged from this confluence in the 1880s. Germany’s traditional
“classical school” of law held that punishment must not exceed the severity of the offense and
relied on the deterrent effect of this “automatic” connection between crime and punishment

(Generalpravention). Rooted in the retributive ideas of Kant and the restorative philosophy of

® Franz von Liszt, “Nach welchen Grundsatzen ist die Revision des Strafgesetzbuchs in Aussicht zu nehmen?” in
Verhandlungen des Sechsundzwanzigsten Deutschen Juristentages (Commissions-Verlag von J.Guttentag, 1902),
Volume 1: 259.



Hegel, this tradition left little room for Besserung (improvement) of the offender. For these
jurists, safeguarding the metaphysical integrity of the law, and, by extension, the social order,
took precedence. This legal philosophy presupposed the rationality of individuals and their
capacity to choose lawful behavior through reason.

Liszt and his followers, by contrast, sought to reorient the justice system toward the
criminal personality (Spezialpravention), using the methodologies of the social sciences to
classify and manage offenders based on the threat they posed. After becoming a law professor at
Marburg, Liszt called for a comprehensive research program into the origins of criminal
behavior, advocating for a tripartite categorization of offenders: “occasional criminals”
(Gelegenheitstater), who could be deterred with minimal state intervention; reformable repeat
offenders, who could be rehabilitated through state-mandated Erziehung (education); and
“incorrigible criminals” (unverbesserliche Hangtéter), whose threat to society warranted
indefinite incarceration.'® Later known as the “Marburg Program,” Liszt’s framework shaped
German criminology, psychiatry, and prison psychology for the next century. By insisting that
the modern state must actively manage criminality to achieve broader social aims, Liszt helped
usher in a modernization process that sought to reconcile the metaphysical claims of law with the
empirical demands of social policy.'

Liszt’s challenge to traditional criminal law sparked a series of ultimately unsuccessful
efforts to reform Germany’s criminal code and prison regulations in line with empiricist
principles. Between 1909 and 1930, eight draft proposals for a new code were introduced, all of
which failed due to political opposition and contingent events. Nevertheless, there were notable

attempts to infuse the prison system with a more reformative spirit in pre-WWI1 Germany. Carl

10 Franz von Liszt, Der Zweckgedanke im Strafrecht (Marburg: C.L. Pfeil, 1882), 24.
11 Michael Kubink, Strafen und ihre Alternativen im zeitlichen Wandel (Duncker & Humblot, 2002), 737.
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Krohne, Prussia’s influential prisons minister from 1892 onward, emphasized addressing
prisoners’ needs to facilitate their reintegration into society.*? Yet the prison remained a strict,
militaristic institution dominated by the paternalistic ideal of Erziehung (education) through hard
work, religious piety, and respect for authority. This was also the era when many of Germany’s
largest prisons such as Moabit, Stadelheim, and Straubing were built, later becoming enduring
symbols of the authoritarian and ossified nature of the German penal system.

After World War 1, the revolutionary upheavals created space for a renewed push for
criminal justice reform. Led by the SPD’s Gustav Radbruch, the Weimar era saw tentative but
meaningful steps towards a more humane and rehabilitative prison. In 1918, Prussia introduced
the “stages system,” granting inmates privileges in exchange for good behavior. This model was
extended nationwide with the 1923 prison regulations, which, for the first time, explicitly
affirmed rehabilitation as a primary goal of imprisonment. Experimental facilities like
Untermal3feld went further, allowing inmates open cells during the day and supervised walks
outside prison walls to prepare them for reintegration.*®

These reforms were abruptly reversed under the Nazis, whose justice ministry pursued
the complete eradication of criminality through extreme punitive measures, embracing
retributive punishment on an unprecedented scale. As Nikolaus Wachsmann has shown, the “dual
state” model proposed by Ernst Fraenkel, whereby a normative and prerogative state coexisted,
fails to capture the extent to which Germany’s legal apparatus willingly served the Nazi

regime.'* Courts became instruments of terror, handing down grossly disproportionate sentences

12 Carl Krohne, Lehrbuch der Gefangniskunde unter Beriicksichtigung der Kriminalstatistik und Kriminalpolitik
(Enke Verlag, 1889), 144-150.

13 Nikolaus Wachsmann, “Between Reform and Repression: Imprisonment in Weimar Germany,” The Historical
Journal 45, no. 2 (2002): 418.

14 Ernst Fraenkel, The Dual State. A Contribution to the Theory of Dictatorship (Oxford University Press, 1941),
Xiii-xv.



and funneling prisoners into concentration camps. By 1945, judicial independence was
effectively extinguished.®®

With Germany’s defeat and occupation, the administration of justice underwent a rapid
reversal. In November 1945, the Allied Control Council’s Directive No. 19 mandated that prisons
prioritize “the rehabilitation and reformation of the offender” and recognized that “no human
being shall be considered as abandoned or perverse beyond redemption.”*® For the next decade,
reformers who had been sidelined during the Nazi years worked to dismantle the worst excesses
of the regime’s legal system.'” Soon, German jurists and social scientists turned their attention to
international developments in the resocialization of offenders, fueling a growing consensus that
deeper, structural reforms were needed to create a modern, effective legal order.

For over two decades, reformers across party lines worked to modernize West Germany’s
criminal code and prison system. This continuity persisted despite shifts in political leadership,
from the CDU’s Richard Jaeger, an advocate of harsh measures and the death penalty, to Gustav
Heinemann, for whom resocialization became a personal mission. FDP ministers Thomas Dehler
and Fritz Neumayer initiated the Grol3e Strafrechtskommission to advance this project, and a
later iteration of the FDP endorsed the 1968 Alternative Draft, laying the groundwork for a more
progressive code. The prolonged reform process reflected not just a technical consensus among
jurists but a broader moral commitment among politicians, legal scholars, and social scientists to

align criminal justice with the principles of democratization and the social state. Reformers

15 Nikolaus Wachsmann, Hitler’s Prisons: Legal Terror in Nazi Germany (Yale University Press, 2004), 379-382.

16 Allied Control Council, “Directive No. 19: Concerning Principles for Administration of German Prison,”
November 12, 1945.

17 See Kai Naumann, Gefangnis und Gesellschaft: Freiheitsentzug in Deutschland in Wissenschaft und Praxis 1920-
1960 (Lit, 2006), 181-202. In Hesse, Albert Krebs as chief officer of the state’s prison system introduced many of
the innovations of the 1920s, including the stages system, which allowed inmates to accumulate perks and benefits
with good behavior.



believed that punishment and imprisonment required a new philosophical justification grounded
in these democratic ideals.

By the 1960s, optimism in the technocratic management of criminality was waning. The
century-long effort to classify and treat the “criminal personality” was losing credibility. The
result was a “repoliticization” of criminality. When policymakers asked social scientists for
empirically sound answers on the causes of crime and effective treatments, none were
forthcoming. Experts had sought technocratic solutions to what was fundamentally a political
problem, but these had yielded few concrete results and occasionally produced politically
unpalatable ones. Consequently, criminal justice policy was shaped increasingly by political
calculations rather than scientific consensus. For the first time, German legal experts and
policymakers undertook a fundamental reexamination of their baseline assumptions, core
concepts, and underlying legal philosophy, subjecting them to critical scrutiny in light of the
democratic state they were seeking to build. This process involved an interrogation of the values
that had historically underpinned Germany’s criminal justice system—punishment, deterrence,
and retribution—and their compatibility with the principles of human dignity and social
responsibility that were meant to define the postwar Federal Republic. This did not lead to a
wholesale abandonment of these concepts. In many respects, it reaffirmed them. Reformers,
however, came to recognize that legal norms and institutional practices had to reflect not only the
rule of law but also the broader goals of democratization and social rehabilitation. Furthermore,
criminal justice reform was increasingly framed as an essential component of the Federal
Republic’s moral and political reconstruction. This dissertation traces how politics, science, and
public opinion interacted to shape criminal justice reform. Though these debates often unfolded

within elite circles, they repeatedly spilled into the public sphere through scandals, media
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coverage, and political controversy. This constellation of discourse both enabled and constrained
reform.

At the center of the reforms was the concept of resocialization, the process of corrective
action meant to reverse or mitigate the criminogenic effect of incomplete or failed
socialization.*® Emerging from American sociology and initially tied to the paternalistic notion of
Behandlung (treatment) in the early 1950s, resocialization gradually shed these associations and
became integral to the idea of a humane prison. By the end of the 1960s, however, advocates of
resocialization knew they faced an uphill battle. The prison had its deficiencies, but so too did
the people whom they sought to reform. The criminal, they had come to realize, was more akin
to concrete than clay when it came to his capacity to change. “It is, as observed again and again,
an image of weakness rather than energy,” wrote the penal expert Horst Schiler-Springorum, “of
primitiveness rather than inscrutability, of stupidity rather than cunning; it is ‘a defective
man.””’1® Efforts at resocialization were thus driven not by optimism in the technocratic state’s
ability to transform individuals but by a growing pessimism. Reformers acknowledged that “the
difficulties that stand in the way of dealing with the criminal syndrome in particular are greater
than in other areas of socialization,” and that dismantling behaviors ingrained over a lifetime was
“at best only provisionally compensable.”?° By the time the 1976 Prison Law enshrined it as the
primary goal of the West German prison system, Robert Martinson’s influential “What Works?”
study had already cast doubt on the effectiveness of rehabilitation programs. In Germany too,

skepticism was growing, especially as rising concerns over social disorder fueled calls for

18 Mario Bachmann, Mdoglichkeiten und Grenzen resozialisierender Behandlung im Strafvollzug (GRIM Verlag,
2009), 2-3.

19 Horst Schiiler-Springorum, Strafvollzug im Ubergang. Studien zum Stand der Vollzugsrechtslehre (Otto Schwartz
& Co, 1969), 165.

20 Schiiler-Springorum, Strafvollzug im Ubergang, 165.
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renewed attention to the innere Sicherheit (internal security) of the Federal Republic. Yet the
commitment to resocialization largely held.?

This dissertation argues that resocialization endured not because of faith in its practical
efficacy, but because it had been absorbed into a broader project of humanizing and
democratizing West Germany’s institutions. Resocialization’s inclusion in West Germany’s
constitutional order through the criminal code amendments, decisions by the Federal
Constitutional Court, and the prison law meant that by the time of the conservative turn in the
1970s and 1980s, it was firmly embedded in the legal framework and not easily reversed. By
then, the concept was used to signal a recognition of the rights of inmates as members of the
political community rather than a belief in the state’s ability to transform their character or
prevent recidivism.

East Germany also undertook its own process of criminal justice reform. The system
shifted away from “metaphysical goals” like retribution, atonement, and guilt toward the
“political goal” of safeguarding communist society and reeducating its wayward members.?? This
was to be accomplished with “education through work” (Erziehung durch Arbeit) along with
other measures designed to exert “a constant active influence on the prisoner’s cognitive
process.”?3 Rooted in Marxist-Leninist faith in the changeability of man, the GDR’s 1969 prison
law rejected the concept of incorrigibility, though, like the West, it made exceptions for various
personality disorders and mental illnesses.?* West German legal experts paid little attention to

developments in the GDR, though they noted with some irritation that East Germany had

2L Karrin Hanshew, Terror and Democracy in West Germany (Cambridge University Press, 2012), 7-9.

22 Angelika Schttler, “DDR,” in Hans-Dieter Schwind and Giinter Blau, eds., Die Reform des Strafvollzugs im
Lichte internationaler Reformtendenzen (Studienverlag Dr. N. Brockmeyer, 1981), 220.

23 Heinz Szkibik, Sozialistischer Strafvollzug (Berlin: Staatsverlag der DDR, 1969), 17.

24 5zkibik, Sozialistischer Strafvollzug, 44.
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managed to overhaul its criminal code and pass a prison law before they were able to do the
same.?® For their part, East German officials dismissed West Germany’s reforms as doomed by
its “capitalist-imperialist relations of exploitation.”?®

The historiography of the reforms to the German criminal justice system spans the history
of law, science, social movements, political philosophy, institutions of punishment, and
knowledge production. It has been, in the broadest sense, a project to determine how Germany’s
legal system has acclimated to the shifting ideological, political, and epistemological currents of
late modernity. In this context, the prison has proven remarkably resilient to change, often
reverting to what might be called its “default form”: simple detention. This resilience has
persisted despite dramatic shifts in the underlying philosophies of punishment.

Contemporary assessments of the reform efforts of the 1950s through the 1970s, often
tinged with disappointment, portrayed the modesty of the reforms as the inevitable result of a
fundamental disconnect between the demands of politics and those of the empirical social
sciences.?” A diverse group of observers, including political scientists, disillusioned reformers,
and neutral commentators sought to explain how the ambitious, people-changing mission of
prison reform had devolved into half-measures. They attributed this failure to the incremental,
pragmatic style of West German politics, the so-called “politics of muddling through,” which
oriented reforms toward existing institutions rather than transformative change. Local politicians,
citizens, and advocacy organizations had mobilized in opposition to a more humane or efficient

prison system, giving themselves a functional veto power over wide-ranging reforms as a

%5 Horst Ehmke, “Zur Reform des Strafrechts,” Zeitschrift fiir Strafvollzug 18, no. 2 (1969): 88.

% Szkibik, Sozialistischer Strafvollzug, 17.

27 See, for example, Hans Dieter Schwind, Gernot Steinhilper, and Alexander Béhm, eds., 10 Jahre
Strafvollzugsgesetz. Resozialisierung als alleiniges Vollzugsziel? (Kriminalistik Verlag, 1988). A prominent theme at
this criminology conference, held by the Deutsche Kriminologische Gesellschaft, November 5, 1987 in Frankfurt,
was the ways in which the advocates of reform had perhaps overestimated the possibility for structural reform.
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formidable bloc in a pluralistic society.?® This gradualist approach clashed with the reformers’
belief that resocialization and treatment, as scientific concepts, required serious institutional
commitment. Concepts like Personlichkeitserforschung (personality research), Sozialtherapie
(social therapy), and resocialization were intended as practical tools, not moral ideals. The
persistence of juridical categories like atonement and guilt reflected the uneasy coexistence of
metaphysical and empirical standards in West German criminal law.?°

The first major political analysis of these reforms took exactly this view. In her 1977
dissertation, Teresa Miller argued that debates over criminal justice reform paid lip service to
social scientific expertise while resisting its political implications. In Miller’s view, West
Germany’s major political parties, having undergone a process of “deideologization” as
Volksparteien (people’s parties), were reluctant to engage in the kind of experimental or
politically risky measures demanded by Germany’s expert community. References to the
incompleteness or provisional validity of social scientific findings regarding criminality
functioned as alibis for their eventual dismissal by cynical politicians and the maintenance of the
status quo.* This aligned neatly with the view of many of the academics and prison experts who
had seen their hopes dashed by the realities of practical politics.

Yet when placed in the broader history of the prison, this explanation seems simplistic.
Later scholarship situated prison reform within the longue durée of penal history, revealing that
the inertia of the institution stemmed from deeper, more complex roots than the friction between

politics and science alone. The prison became an established institution in the seventeenth and

28 Hubert Treiber, Widerstand gegen Reformpolitik: institutionelle Opposition im Politikfeld Strafvollzug.
(Bertelsmann Universitatsverlag, 1973), 39, 55.

2 Hilda Kaufmann, Kriminologie 111. Strafvollzug und Sozialtherapie (W. Kohlhammer, 1977), 92.

%0 Teresa Miiller, Die Haltung der Parteien zu den Problemen von Strafe und Strafvollzug (Peter Lange Verlag,
1977), 24-26.
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eighteenth centuries in Europe in response to shifting sensibilities about punishment and the
law.3! Imprisonment was justified as both deterrence (Abschreckung) and, in line with the
religious ideals of the early modern state, as moral improvement through a quasi-monastic
regime of strict discipline, work, prayer, and reflection. Yet these justifications were always
secondary to its function as a punitive tool. During the Enlightenment, punishment gained a
metaphysical dimension in addition to its practical deterrent function: a restoration of the
relationship between society and the criminal through punishment, atonement, and contrition.
This process, theorized by Kant and Hegel, found formal expression in the Bavarian criminal
code promulgated by Anselm von Feuerbach of 1813, the founding text of Germany’s “classical
school” of criminal law. This school, which remained dominant well into the twentieth century,
advanced key principles governing the legal relationship between state and citizen: punishment
must be codified by law, proportionate to the offense, and applied to rational actors.®* None of
this necessitated a transformation of the prison itself. In fact, it suggested the opposite. The more
unbearable prison life became, these legal theorists reasoned, the stronger its deterrent effect.

It was only in the latter half of the nineteenth century that jurists and experts in the
emerging social sciences began to question the classical school’s theory of punishment, which by
then had proven ineffective in preventing criminality or recidivism. In Germany, this cohort
came to be known as the “Marburg school,” named after the university where Franz von Liszt
established the criminological seminar that introduced these ideas to the German legal and

academic community. Liszt and his followers rejected the metaphysical foundations of the

31 Pieter Spierenburg, “The Body and the State: Early Modern Europe,” in Norval Morris and David J. Rothman,
The Oxford History of the Prison: The Practice of Punishment in Western Society (Oxford University Press, 1995),
44,

32 Spierenburg, “The Body and the State,”

33 Eberhard Schmidt, “Anselm von Feurbach und Franz von Liszt,” Monatsschrift fiir Kriminalbiologie und
Strafrechtsreform 33, no. 11 (1942): 205-208.
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classical theory of punishment and instead advocated for a practical, empirically grounded
approach to crime prevention. They argued that criminals should not be treated as fully rational
actors but as individuals shaped by their dispositions and environments. For this reason, they
believed the state was not only justified but obligated to intervene actively in the lives of
offenders for the benefit of both society and the individuals themselves.

The Manichaeism of the Nazi legal philosophy accorded well with Liszt’s contention that
it was possible to distinguish between those who were reformable and those who needed to be
rendered harmless. Although Liszt himself was not a dedicated criminal biologist, his conviction
that forceful intervention by the state in the personality of the offender was needed laid the
groundwork for efforts to understand and “manage” criminality through biological and
psychological frameworks. The extent to which the Lisztian paradigm informed or aligned with
Nazi legal practices has been the subject of ongoing historical debate. However, historians
generally agree that criminal biology did not simply disappear after 1945 but continued to exert
significant influence over criminal justice reform in the Federal Republic.

Tracing the history of Germany’s “correctional imaginary,” Greg Eghigian has argued
that medical-psychological evaluations of corrigibility gained institutional footholds under Nazi
rule and persisted into the early decades of the Federal Republic. In this sense, 1933 was the
beginning of the era of “clinical correction” that came to define early postwar reform efforts in
the FRG.3* Contrary to claims that the Nazis were uninterested in rehabilitating “asocials,” he
showed that they experimented with a range of therapeutic interventions, including preventive

detention and social prognosis tools aimed at identifying and isolating “incorrigible” habitual
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criminals.® After 1945, some practitioners continued to invoke the Volksgemeinschaft (people’s
community) and other biological concepts in their writings, particularly regarding sex
offenders.® Thus, 1945 hardly marked a clean break from the kind of social categorization that
led Germans to distinguish between those who belonged to the Volksgemeinschaft and those who
were excluded.

Richard Wetzell, however, has emphasized the field’s ambivalent relationship with the
Nazi regime: while racial ideology permeated Nazi policy, criminology’s increasing scientific
sophistication often undermined claims about innate criminal traits.®” By the Weimar years, the
moderate idea that there may be hereditary factors in crime but that these were not necessarily
causal had prevailed over the idea of a hereditary criminal disposition, although eugenics
remained en vogue for most criminologists. At no point did any single idea about the origins of
criminality become dominant in academic criminology, even during the Nazi years. The political
instrumentalization of criminal biology, the mass internment of criminals in concentration
camps, and forced sterilization campaigns were thus an outgrowth of Nazi biological politics
rather than a natural outgrowth of criminal biology. Most Nazi policies were not based on
criminological research at all, but rather vague notions of tough on crime retribution, biological
thinking, and the desire to assert an ideological dominance over the legal system. Whereas the
Nazis were determined to destroy criminality through a program of maximum punitiveness, the
criminal biologists of the era were beginning to doubt that there was such a thing as “the

criminal” at all.®®
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Other historians have disputed Wetzell’s claim that criminology continued its work
unimpeded by and independent of the Nazi legal terror. Immanuel Baumann, for instance,
pointed out that the field of criminology became obsessed with finding the biological origins of
crime during this period. While many criminologists acknowledged the criminogenic influence
of certain environmental factors, which hardly put it at odds with the regime. Criminal biology
served to legitimize Nazi policies, and many practitioners welcomed the opportunity to realize
extreme measures of Verbrechensbekampfung (crime prevention). Even where scientific studies
retained methodological rigor, conclusions were often ideologically shaped, and some
criminologists worked directly with Nazi authorities to craft policy. After 1945, personal
continuities and a broader reluctance to confront complicity in Nazi crimes meant no thorough
reckoning took place.*® A common refrain held that Nazis had “hijacked” otherwise sound
science for racial ends.*® As shown by a textbook from the leading criminologist Franz Exner,
however, the criminal-biological paradigm that had been endorsed by the Nazis remained
influential even after the regime fell. Terms like Volksgemeinschaft (people’s community) and
Volksgesundheit (public health) persisted in criminological discourse, reflecting a continued
communal-biological view of society. Crime remained medicalized as a “disease,” and terms like
minderwertig (inferior) and psychopathisch were used to classify offenders as possessing
inherent, often irreversible, traits. This shaped both formal and informal practices in prisons and
courts, where offenders were categorized as either reformable or incorrigible.*

Institutional analyses have also illuminated the inertia in Germany’s criminal legal

system and the necessary conditions for real change. Michel Foucault’s Discipline and Punish
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(1975) famously presented the Western prison as an instrument of the modern bureaucratic
state’s broader disciplinary ambitions. In this account, the state no longer saw punishment as its
sole prerogative but claimed the right to “correct, reclaim, cure,” using scientific knowledge to
deepen its understanding of human behavior and shape individuals according to societal norms.*?
Foucault’s prison was invasive, totalizing, and insidiously subterranean.

Nonetheless, | find this understanding of the institutions of the criminal justice system
myopic. Expanding the perspective beyond scientific discourse to include legislators, the public,
and prison staff reveals that contemporary reformers grappled openly with the very problems
Foucault identified. Germany’s expert class was deeply occupied with questions of how to
reconcile coercive “betterment” with individual rights; how to address the contradiction inherent
in Therapie unter Zwang (therapy under coercion); and how to balance the overwhelming power
of the state against the individual. By the 1960s and 1970s, the limits of science and its potential
for abuse had become glaringly apparent not only to critical theorists but also to the
policymakers tasked with adapting these “total institutions” to the demands of a pluralistic
society. Moreover, the realities of underfunding, bureaucratic dysfunction, and inconsistent
policy undermined Foucault’s vision of the prison as a site of rationalized, total control.*?

Numerous historians have analyzed the prison as an institution through the lens of how
scientific rationality, in a Weberian sense, shaped Germany’s criminal justice bureaucracy. They
have focused on the Verwissenschaftlichung des Sozialen (*“scientization of the social’) that
began at the fin de siécle and reached its height under the Weimar Republic’s welfare regime.

Detlev Peukert’s work on the Wilhelmine and Weimar human sciences and welfare apparatus
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explored both the utopian ambitions of the thinkers and civil servants of this era and the
pathologies that emerged from them. “Drawing an analogy with the combating of disease,
psychology and educational theory held out the prospect of scientific diagnosis of the personality
and methods of therapy that would eliminate ignorance and social maladjustment. As prevention
and cure spread through urban mass society, a new paradigm of social hygiene, targeted at the
social causes of illnesses and deviance became established.”** From this, Peukert argues,
emerged a critical connection between science and Nazi ideology. Faced with the failure of their
welfare project in the Weimar years, experts gradually transformed the scientific project of
categorization and treatment into one of segregation and elimination. In this context, as in
Foucauldian interpretations, notions of “betterment” and “incorrigibility” take on a darker
meaning, since once reform became impossible, neutralization became the only option.
Christian Muller has explored these dynamics with respect to German criminal policy.
The “Marburg School” of legal scholars argued that the traditional criminal justice system
focused on atonement should give way to a modern, preventive approach grounded in medicine
and science.* This was, in effect, an attempt to depoliticize a fundamentally political field by
locating the roots of criminal behavior in pathology and prescribing scientifically grounded
remedies. However, as Miller has pointed out, the contradiction at the heart of the modern
school was its claim to be a “materialist” field investigating physical and mental abnormalities,
when in fact it was touching on matters of deep moral significance.*® Jurists, psychiatrists, and

criminologists advocating this approach largely ignored the dangers of granting science such
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authority, believing the value-neutrality of the scientific method would shield them from
ideological misuse. In practice, however, this approach produced categories that emphasized the
radical otherness of offenders. The ostensibly objective concepts that adherents to the modern
school used to describe criminality were laden with normative judgment. “Psychopathy,” for
example, emerged from a series of concepts used to denote inborn character flaws, from
“monomania,” to “moral feebleness” to “psychopathic inferiority.”*’ Psychopathy did not simply
shed these associations once it gained purchase in legal and medical discourse. It served as a
compromise between medicine and law: it marked the offender as pathological yet still
criminally responsible, preserving the boundary between criminal law and psychiatry.*® Such
classifications emerged from institutional interactions and moral categorization rather than
purely scientific criteria. Later efforts, such as Kurt Schneider’s attempts to formalize diagnostic
criteria, sought to obscure these origins but could not escape their political and moral roots.

The Weberian interpretation of the interplay between science and Nazi ideology is useful
when applied specifically to the experts who actively participated in the Nazi project. However,
this group represented a small fraction of the population, and there is little evidence that
scientific rationality significantly shaped the history of the prison prior to 1945. As Nikolaus
Wachsmann has demonstrated through a rigorous archival exploration of Germany’s prison
records in the Weimar and Nazi years, the daily reality for Germany’s prisoners did not change
much even as the country swung from a reformist regime to a punitive one. Despite new prison
regulations in Prussia in 1918 and nationwide in 1923, the German prison proved stubbornly

resistant to change. Staffed largely by ex-soldiers, prisons maintained a military ethos centered
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on discipline and order.*® This stood in stark contrast to the ambitions of the “modern school” of
criminal justice, which tended to emphasize rehabilitation. Furthermore, the crime wave
triggered by wartime and postwar conditions, as well as the collapse of Germany’s central
government authority, convinced many Germans that prisons needed to be more punitive, not
less, a viewpoint shared by many prison administrators. As a result, prison officials began openly
contesting the introduction of “modern” rehabilitative policies in prisons through Germany. They
boycotted informational classes, continued employing proscribed methods of punishment on
prisoners, and petitioned state justice ministries and the public against the reforms. At most
German prisons, the intransigence of the leadership and staff precluded any real change in
conditions, and even at places like Untermalifeld, resistance to “modern” methods of criminal
punishment remained fierce throughout the Weimar years.>

Where change did occur—for instance, the transfer of inmates to concentration camps
under the Nazis—it was driven by ideology or expediency, not the influence of criminal science.
The 1933 Law Against Dangerous Habitual Criminals and the 1934 prison regulations that pared
back most of the Weimar era prison reforms were so plainly punitive and devoid of scientific
justification that few of the criminal biologists could have endorsed them. By 1944, the regime
valued prisons primarily as sources of cheap labor. As Richard Wetzell has noted, many criminal
biologists avoided public engagement, retreating into methodologically rigorous but politically
inconsequential work. Still, their ideological commitment to the regime remained evident in their

Nazi-era publications and was not so easily disavowed after 1945.5!
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A different interpretive approach—what might be called the contingent perspective—is
exemplified by Annelie Ramsbrock’s work on postwar resocialization. This view sees the prison
as reflecting broader social values and priorities, which could enable or obstruct reform. For
Ramsbrock, the reform movement’s origins in criminal biology and psychiatry were largely
irrelevant; what mattered was its emergence within the broader context of the 1960s and 1970s,
marked by sociology’s ascendancy and the democratizing impulses of social movements.
Ramsbrock evaluates the reform era by asking: to what extent were Germany’s prisons
democratized?>?

Ramsbrock argued that the criminal justice reform movement stemmed from a new belief
in the technocratic malleability of individuals, facilitated by social engineering and economic
prosperity. This belief, encapsulated in the language of Planung (planning), envisioned close
cooperation between politics and science to manage rapid social change.* “In the 1960s,”
Ramsbrock wrote, “the political, economic, social, spatial and, in particular, the technical
sciences employed ‘planning’ as a signal word for a supposedly objective policy that was
immune from political arbitrariness.”®* Ramsbrock, however, has underestimated the degree to
which this emphasis on Planung was also complemented by concurrent calls for democratization
(Demokratisierung) just as important for reformers of this era trying to articulate the aims of
their reformatory project.

Jorge Requate’s study of the West German court system shows how democratizing

pressures gradually eroded entrenched conservatism.>® A similar dynamic, | contend, shaped the
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discourse around penal and criminal code reform. While reformers certainly envisioned a top
down, procedurally managed approach to criminality, they also saw it as essential that this
process be accompanied by a complementary bottom-up process. Successful resocialization, they
argued, required societal acceptance of the offender as a full member of the political community.
This was to be achieved largely by guaranteeing them access to the same social goods available
to those on the outside, including therapy, work training, respect, and recognition.

Ramsbrock placed great importance on the material outcomes of the reforms. She is right
to note that, measured against the maximalist aspirations of some reformers, the 1969-1976
reforms were limited. Nonetheless, | argue that the ancillary results of the reform movement,
including the institutionalization of the open prison, the humanization and liberalization of
conditions within the prisons, greater integration of inmates into Germany’s social safety net, and
improved vocational training in the prisons represented a great advance that today compares
favorably with many other European countries, not to mention the United States.

Equally important, I believe, was the transformation in mentalities that accompanied
these reforms. While a favorable disposition towards technocratic governance and rapid
economic growth provided the structural conditions for reform, they do not fully explain why
policymakers continued to support resocialization even after it fell out of favor in expert and
public discourse. The answer, ironically, is that resocialization itself became ideologized. It came
to symbolize a moral commitment to reintegrating the offender into the democratic community
even when the tools to do so were not considered particularly effective. Even when the practical
value of resocialization was in doubt, the project of humanizing the criminal justice system

endured.
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This dissertation traces the repoliticization of the prison in postwar West Germany. After
the Nazi years had discredited the idea of a “political prison,” a cohort of reformers belonging to
the “modern school” of criminal justice called for its depoliticization through the deployment of
social scientific principles and bureaucratic expertise, all designed to free the criminal justice
system both from its burdened past and the capriciousness of the present political mood. This
technocratic project hinged on its ability to reduce one metric: recidivism. When this reduction
failed to materialize, a reform program justified solely by its effectiveness was destined to
collapse—as it ultimately did in the United States.

Yet the reformers, particularly jurists, had also justified their efforts through a different
lens: humanization. Unlike the treatment paradigm it gradually supplanted, this moral framework
proved more durable. These jurists argued that only normative principles like human dignity and
the recognition of individual autonomy could determine the proper form of criminal justice in a
democratic society. Highly publicized prison scandals in the 1960s exposed the squalid and
disorganized state of West German prisons, but these alone cannot explain the political decision
to integrate inmates into the national welfare system or to grant them limited self-determination
under the 1976 Prison Law. These measures stemmed from a deeper commitment: the
recognition of the criminal as a member of the political community, a principle that in turn
gradually permeated both social scientific and public discourse. Christian Dérner has astutely
identified the “Ausleseprinzip” (selection principle) as the key continuity in German penal
history, reaching its zenith under National Socialism as the regime strove for “the perfection of
social control.”®® The goal of criminal biology had always been to distinguish the criminal from

the non-criminal. Yet the postwar period saw this logic slowly unravel. Experts ultimately
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acknowledged the futility of identifying the root causes of criminality or developing reliable
treatments. The result was a gradual rejection of the Ausleseprinzip as not in accordance with
democratic values.

The argument of this dissertation proceeds as follows. Chapter One outlines the
intellectual and political conditions that enabled the reemergence of a classical legal philosophy,
now with a broadened understanding of the political community as compared to its nineteenth-
century antecedent. This reconciliation between classical and modern legal schools, shaped by
West Germany’s confrontation with its Nazi past and its embrace of welfare statism, laid the
foundation for reform.

Chapter Two explores how criminology came to accommodate this juridical vision of the
offender. Confronted by their failure to reliably identify the causes of crime or prescribe effective
treatments, only those measures aligned with legal norms, such as the open prison, gained
traction in policy. As a result, criminology increasingly abstained from direct involvement in the
reform project and retreated to the realm of “critical” academic inquiry.

Chapter Three turns to psychology and psychiatry, whose reform ambitions were
similarly tempered by limited success. This chapter shows how the concept of “social therapy,”
once envisioned as a cure for failed socialization, was redefined as a tool of humanization. As it
became clear that personality transformation was unlikely within the prison setting, the aim
shifted from resocialization to encouraging the autonomy of the individual.

Chapters Four and Five examine how reformers’ perceptions of public opinion shaped
their strategies for approaching reform. Many feared a punitive and unsympathetic populace that
would see resocialization as undeserved leniency. They were not entirely wrong: as Kerstin

Brickweh notes, letters from citizens to justice officials frequently echoed violent, authoritarian
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sentiments.>’ Similar letters were addressed to the German Ministry of Justice on the topic of
criminal justice reform. The claim that Hitler had ‘conquered crime’ was a key part of Nazi

propaganda, and this narrative endured long after the fall of the regime.>® However, as | show,
the public was more open to humane reforms than reformers often assumed. Their pessimism
limited the scope of political ambition and contributed to the modesty of the eventual reforms.

This dissertation is concerned both with what Jorge Requate has called the “expert”
public (Fachoffentlichkeit) and the “political” public (Offentlichkeit), adopting Eberhardt
Schmidt’s distinction between specialized reformers and a general public that only later engaged
with penal reform.>® My dissertation understands West Germany as a nascent “knowledge
society,” which was characterized by the “expansion of academic professions, the primacy of
theoretical knowledge, scientific planning methods and a new ‘intellectual technology” in dealing
with the organized complexity of large-scale technical and social systems. In such a society,
experts do not merely solve social problems—they define them.”®° This knowledge production,
however, is never value-neutral. It is shaped by cultural, institutional, and political contexts, and
the discourse on criminality was deeply embedded in these dynamics.

This plays a key role in the narrative presented by this dissertation: that investigations
into the sources of criminality and the best ways to combat it were deeply influenced by the
political winds of the time and ultimately subservient to them. The features of the knowledge
society permeated all social arenas (social, educational, technological, industrial, military,

economic, agricultural, etc.), inducing professionalization and rationalization in conjunction with
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the state’s increased need for systematized knowledge and bringing in an attendant widening of
science’s capabilities and claims. The applied human sciences gained influence because they
promised order, classification, and the rationalization of social life. “It meant positive goals—
improvement, healing, integration—but these had a reverse side: discrimination, marginalization
and exclusion.”®® If the Nazi era revealed the dangers of this duality, then the postwar period
represented a cautious return to its more constructive aspects, though here too marked by the
limits of scientific ambition.

This dissertation primarily examines the discourse and study of male criminals. In the
1970s, approximately 94% of inmates in the German prison system were men, a proportion that
has remained consistent to the present day.®? “Male aggression” was one of the traits most
commonly associated with criminality and violence.®® As a result, when criminologists,
psychologists, jurists, and politicians referred to “the” criminal, they typically evoked an
explicitly male figure. This gendered construction of criminality shaped the focus of academic
research and public policy, ensuring that male offenders remained the primary subject of inquiry
and intervention, while female criminality was more often treated as exceptional or overlooked
entirely in discussions on preventing criminality or recidivism.®*

Nonetheless, women’s prisons were also important sites of experimentation with
resocialization. Helga Einsele, director of the Frankfurt-Preungesheim women’s prison from
1947 to 1975, was a leading figure in the reform movement. A former doctoral student of Gustav

Radbruch and later a colleague of Fritz Bauer, Einsele frequently published her experiences in

61 Sz6llosi-Janze, “Wissensgesellschaft in Deutschland,” 305

52 Wolfgang Wirth, Evaluation im Strafvollzug des Landes Nordrhein Westfalen (Kriminologischer Dienst des
Landes Nordrhein-Westfalen, 2019), 10.

8 F. Bschor and C. Rose, “Formen menschlicher Aggressivitat,” Monatsschrift fir Kriminologie und
Strafrechtsreform 54, no. 2 (1971): 91-93.

8 Joachim Kersten, Gut und (Ge)schlecht. Mannlichkeit, Kultur und Kriminalitat (De Gruyter, 1997), 3-7.

28



the Zeitschrift fur Strafvollzug and served on the prison commission. She belonged to the cadre
of Weimar-era socialists whose humanistic vision of the prison had been thwarted by the Nazi
regime—to be revived with renewed urgency in the postwar period. As such, Einsele sought to
humanize her prison along the lines established by the Austrian pedagogue August Eichhorn (see
chapter three). Most notably, she abolished the common practice of separating incarcerated
mothers from their newborns and established the first prison nursery in Germany. More broadly,
she was among the earliest postwar advocates for a “prison of positive attention” aimed at
addressing early childhood deficits through structured social engagement.®® Einsele’s work at
Frankfurt-Preungesheim challenges the notion that penal reform occurred only within institutions
for men. Nevertheless, women remained largely marginal in broader debates on resocialization,
criminality, and punishment.

This study centers on the prison as a “people-changing institution,” addressing the courts
only insofar as they reflected broader penal philosophies and their implementation. It focuses
especially on reforms to the criminal code—defining what and why we punish—and the 1976
Prison Law, which governed how those punishments were carried out. While courts determined
guilt and sentencing, it was in the prison that sentences took shape through practices of
punishment (Strafe), improvement (Besserung), education (Erziehung), atonement (Stihne), and
retribution (Vergeltung).

This dissertation aims to capture the political, intellectual, and social scientific
atmosphere of the 1950s, 1960s, and 1970s that opened the door for a reimagining of punishment
in the Federal Republic of Germany. In the wake of the Nazi legal terror, West German jurists,

politicians, and social scientific experts grappled with the moral and institutional legacies of
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criminal biology while attempting to rebuild a legal order grounded in human dignity and social
solidarity. This period was marked by a convergence of factors that included renewed attention to
the rule of law as a bulwark against tyranny, rising faith in the human sciences to diagnose and
correct deviant behavior, and the ascendance of Sozialstaatlichkeit as an ideal that demanded the
inclusion and rehabilitation of even those who had transgressed the legal order. Criminal justice
reform emerged with the intersection of these dynamics, driven by shifts in legal philosophy that

reflected the state's evolving role in shaping the moral fabric of society.
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CHAPTER 1
Sozialstaat und Schuld: Reconciling Responsibility and Rehabilitation in Germany’s Legal

Philosophy

The central ideological conflict in the postwar legal reform debates concerned whether
Germany should reaffirm the classical Schuldstrafrecht (criminal law of guilt) as the foundation
of its legal system or adopt a Manahmerecht (criminal law of sanctions), as proposed by the
“modern school” of criminal law and its successors. Although this debate played out for nearly
two decades in legal journals, national and regional newspapers, and broadcast media, the
outcome was never truly in doubt. Most jurists rejected a fundamental revision of the criminal
justice system. For them, the Nazi regime’s legal terror was not a reason to embrace
experimental approaches, but rather to reaffirm traditional legal principles. Some even regarded
the modern school's emphasis on state intervention as a dangerous parallel to the
authoritarianism of the Nazi era.

There was also broad skepticism about the political viability of radical change. The 1957
Adenauer campaign slogan “No experiments!”—though not referring explicitly to criminal
law—captured the cautious mood of the political class at the time. Still, postwar Germany did
not revert to the Vergeltungsstrafrecht (criminal law of retribution) of the nineteenth century.
Whereas the earlier system had centered on Stihne (atonement) and Schuld (guilt) as ends in
themselves, postwar jurists and legislators reinterpreted these concepts as moral foundations
upon which to build humanizing and liberalizing reforms. The final result diverged significantly

from its nineteenth-century predecessor.
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This chapter argues that in the realm of criminal law, a significant shift occurred in how
Germany’s legal caste, encompassing jurists and reform-minded legislators, understood the status
of the incarcerated. After nearly a century of obsessive categorization and typologization of “the
criminal” that culminated in their explicit exclusion from the political community under the
Nazis, Germany’s legal community came to affirm an inclusive vision of their society that in its
historical context was a stark departure from its immediate antecedent. This was the recognition
that Germany’s criminals were full members of the political community, that their criminality
entailed at most a temporary suspension of their rights and privileges as German citizens, and
that society had a responsibility to help these wayward individuals. This commitment to
individual dignity and responsibility, anchored in a framework of social support, had far-reaching
implications. It closed the door to radical experimentation in courts and prisons and subordinated
the empirical insights of psychology, psychiatry, sociology, and criminology to the normative
priorities of legal doctrine. Yet it also created space for a broad program of humanization and
liberalization. Even if these reforms did not consistently achieve the goal of reducing recidivism,
there was at least broad consensus that the existing criminal justice and prison systems were
outdated and needed reform.

The defeat of the Nazis, the Allied occupation, and the founding of a democratic West
German state meant that the reform project could begin anew. Preliminary work on a new
criminal code began in 1953, and in 1954 the Grol3e Strafrechtskommission, a panel of 24 of
West Germany’s leading jurists, convened to draft a modernized code. Over five years and 143
sessions, the commission worked to revise the entire criminal code, focusing in the general
section on replacing short-term prison sentences with fines, unifying the disparate sentencing

categories (from the least severe Haft to the harsh Zuchthaus) into a single Einheitsstrafe,
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creating special institutions for repeat and psychopathic offenders, and articulating the legal
philosophy of the code. The result, the 1959 commission draft, introduced a refined system of
fines, raised the lower limit for custodial sentences from one day to one month, and proposed
Bewahrungsanstalten (retention institutions) for difficult inmates. Nonetheless, it was a
fundamentally conservative document. It preserved the Zuchthaus, ignored the growing influence
of resocialization, and still allowed for short, unproductive prison sentences, prompting the SPD
and FDP to withdraw support.*

In 1966, a group of Swiss and German jurists produced an alternative draft (Alternativ-
Entwurf, or AE), which offered a more progressive vision: abolishing prison terms under one
year in favor of fines and suspended sentences, adopting the Einheitsstrafe, creating a legal basis
for social-therapeutic institutions, and elevating resocialization as the primary aim of criminal
justice. The reforms that became law in stages from 1969 onward ultimately represented a
synthesis of both drafts.

Because of the complexity of the criminal code reform, prison reform was delayed until
progress had been made on the former. In 1967, SPD Justice Minister Gustav Heinemann
convened a Prison Commission, which completed its draft in 1971. Until then, prison
administration lacked comprehensive federal regulation. As the Bundestag deliberated, the
commission issued interim recommendations, many of which were adopted by the states in a set
of prison regulations released in 1969, replacing the 1961 version. These included steps to align
prison life more closely with the goal of resocialization: abolishing the “privileges” system
(Vergiinstigungen), reclassifying items like newspapers and television as basic entitlements,

facilitating inmate contact with the outside world through work, leave, and communication,

! Axel Holtz, “Die Politische EntscheidungsprozeR zu den Strafrechtsreformen in der Zeit von 1962 bis 1975,” Diss.,
(Albert-Ludwigs-Universitét, 1989), 22-27.
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loosening security for trusted inmates, expanding staff training, and introducing social therapy in
model institutions.?

The 1976 Prison Law (Strafvollzugsgesetz) codified many of these reforms. It affirmed
resocialization as the prison’s central purpose, established frameworks for open and closed
facilities, guaranteed basic legal protections, and integrated inmates into the national welfare
system. Yet the law was cautious in tone, relying heavily on “should” rather than “must”
provisions. It functioned more as a flexible framework than a comprehensive reform blueprint.
Though incomplete, it legally enshrined resocialization at a moment when public and political
enthusiasm for such measures was already beginning to wane, ensuring the concept’s continued
relevance even amid the emerging punitive turn and establishing a common set of treatment
standards and rights for the inmate.

Some of these statutes were clearly shaped by circumstance. It is difficult to say whether
the CDU would have softened its opposition to replacing short-term prison sentences with fines
and suspended sentences had the prison system not nearly been overwhelmed by overcrowding
in the latter half of the 1950s.3 Likewise, without the public outcry following the scandals at
“Klingelpiitz” and “Glocke,” prison reform might never have gained momentum, stalling under
the weight of institutional inertia. Still, the consensus that emerged was neither as superficial as
Annelie Ramsbrock has suggested nor merely the result of political expediency.* Rather, it was

the culmination of a general attitude shift also visible in academic and public discourse. This

2 “Zum Stand der Strafvollzugsreform I1,” Zeitschrift fur Strafvollzug 17, no. 2 (1968): 114-115.

8 «“Justizverwaltung klagt wegen Uberlastung,” Bruchsaler Rundschau, February 24, 1956; “Die Strafanstalten des
Landes sind mit 8000 Insassen uberbelegt,” Cannstatter Zeitung, February 7, 1959; “Kein Platz hinter Gittern,” Rur-
Wurm Nachrichten, November 10, 1960.

4 Ramsbrock, Geschlossene Gesellschaft, 300-308.
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chapter examines its appearance among the jurists and legislators directly responsible for
crafting, explaining, and eventually passing the laws.

Politically, the need for criminal code reform was widely accepted across party lines.
Disagreements between parties often came down to emphasis rather than fundamental legal
philosophy. Broadly speaking, the CDU favored preserving the deterrent function of punishment,
upholding the principles of the “classical school,” and maintaining the primacy of public safety
over resocialization. They generally supported harsher sentencing and were more likely to
criticize perceived “softening” of the code. The CDU also resisted abolishing the Zuchthaus,
arguing that in the absence of the death penalty, there still needed to be an exceptional,
“dishonorable” (entehrend) punishment to mark the most serious offenders.® These positions,
however, were not held uniformly, and many CDU legislators were open to compromise.

Max Glde, the CDU’s legal policy spokesman and chair of the Bundestag committee on
criminal code reform, played a crucial role in dismantling the party’s opposition to
resocialization and advancing the reform legislation. For example, in May of 1967, Gude made a
presentation to members of the CDU-Bundestag faction in preparation for debate on the new
draft. Gude framed the reforms as part of a broader European modernization movement, warning
that West Germany risked falling behind. The existing code, he argued, was outdated in its
ideological foundations, worldview, and language.® Giide conceded that conservatives needed to
act as a bulwark against the excesses of the reform movement, which, in his view, had reached its

apotheosis under the Nazi regime. As responsible stewards of Germany’s legal tradition,

5 Fourth Session of the GroRe Strafrechtskommission, July 1, 1954, 141/3495, Sitzungen der groRen
Strafrechtskommission, Bundesarchiv Koblenz, Germany.

& Presentation notes on criminal justice reform by Max Giide to members of the CDU Bundestagsfraktion, May 10,
1967, 01-048 015/2, Elizabeth Schwarzkopf papers, Archiv flr Christlich-Demokratische Politik in the Konrad-
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however, they also had the responsibility to support the ongoing reform efforts. Reform, for him,
was a way to demonstrate “the incompatibility of our general European-humanistic foundations
with the naturalistic-inhuman concept of the National Socialist crime prevention strategies.”” He
argued that remaining stubbornly wedded to traditional notions of punishment would be a
mistake for his fellow conservatives, since the classical view of human responsibility was
incomplete. Environmental and social factors could restrict an individual’s autonomy to the point
where appeals to personal responsibility were ineffective. “The reality of man,” he said, “moves
on a spectrum between free and unfree will; his freedom of self-determination can be more or
less restricted by disposition, environment, pathological abnormality and other internal or
external causes.”® In such cases, he argued, the justice system needed flexibility to respond
appropriately, although without abandoning its classical foundation. Conservatives, then, had a
role to play in crafting “a credible and practicable synthesis of criminal policy that does justice to
the breadth of reality, upholds the essence of punishment, but shapes its application according to
the realities of modern society, the findings of science, and the needs of practice.” This was not
the rhetoric of a party preparing for ideological confrontation, but of one emphasizing reform as
a shared national project. For Glide, modernization was about updating the code to meet
contemporary needs while preserving juridical responsibility. Reform, he insisted, meant
“adapting to the present, discarding old ballast, and addressing new social phenomena.”*°

For conservatives, the concept of human dignity as it was enshrined in the Basic Law
provided an avenue through which they could reimagine Germany’s criminals as part of the

political community and thus come around to the idea of reform. As Gude told the Bundestag in

7 Presentation notes, 4-6.
8 Presentation notes, 7.
9 Presentation notes, 8.
10 Presentation notes, 18.
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1966, “the commitment to the dignity of the human person as the binding core of the Basic Law
is also the basis and guiding principle of the criminal law reform.”'! For Giide, the Basic Law’s
affirmation of dignity was not just about rights, but also entailed an obligation on the part of
society to uplift its disadvantaged members. The Basic Law’s conception of man,” Glde argued,
“requires us all to see the resocialization of criminals as an essential goal of criminal justice and
to take it seriously.”*? Resocialization thus became a way to realize the constitutional promise of
dignity, cast not as a socialist innovation but as a return to natural law and humanistic tradition. It
also allowed conservatives to repudiate the legacy of Nazi legal brutality. “Since the hour of
doom has passed,” Gude declared, “it is time to recover the essential values from the flotsam of
tradition: faith in the human person, in their conscience, and in their indestructible right.”*®

As Jorge Requate has noted, there was something defensive in this conservative embrace
of reform.'* It often stopped short of endorsing deeper structural changes. Yet the fact that a
cautious figure like Gude lent his support at all suggests a real shift had occurred. Reform was no
longer the agenda of a narrow coalition but a shared project encompassing the entire political
spectrum. In this way, criminal justice reform reflected a broader democratic maturation, one that
embraced pluralism and consensus, in contrast to the fractured politics of the Weimar era.

The SPD, by contrast, grounded its legal philosophy in a sensitivity to the class roots of
criminality and a commitment to a practical rather than metaphysical approach to criminal
justice. In Imperial Germany and the Weimar Republic, the party had been primarily concerned

with Klassenjustiz—the belief that the criminal code imposed harsher justice on the working

11 German Bundestag, Plenarprotokoll 15/5, Fifth Legislative Period, January 5, 1966, 560.
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14 Requate, Der Kampf um die Demokratisierung der Justiz, 321.
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class, especially its intellectuals, activists, and political representatives, than on the ruling class.®®
After 1945, the SPD’s transformation into a Volkspartei somewhat tempered this focus, but its
members continued to emphasize the role of economic structures as key criminogenic forces.
Confronted with rising crime rates in the 1950s and 1960s despite the apparent success of the
Wirtschaftswunder, SPD politicians often blamed a socioeconomic system that fostered the
atomizing and antisocial values of industrial capitalism.*® Adolf Miller-Emmert, the SPD’s lead
member on the Bundestag’s criminal law committee, described West Germany’s consumer ethos
as a “criminogenic factor of the first order,” generating “hatred, envy, false ambition, and all
manner of fraud” among those unable to keep up, and contributing to the emergence of “socially
harmful milieus.”*’ Industrial capitalism, according to Miiller-Emmert, had eroded the
institutions that served as natural checks on human impulses, such as the community or the
family, giving free rein to humanity’s basest desires. Today's family,” he lamented, “is often no
longer able to teach children the art of renouncing instinct for the sake of the community, since it
is no longer a community itself. It has been perverted into a production cooperative whose most
important goal is achieving a higher standard of living.”*8 In this critique, the SPD found
surprising common ground with the CDU, which also bemoaned the breakdown of family and
traditional authority. Many SPD members likewise remained committed to a criminal law
grounded in shared ethical norms rather than prevention alone. They saw the Schuldstrafrecht not
only as a limit on individual behavior but as a necessary restraint on the arbitrary power of the

state—a position made all the more compelling by the abuses of the Nazi era.*®
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The SPD advocated for a criminal code that was “modern” in its openness to scientific
insight but above all respectful of the pluralism of modern society. This commitment to
inclusivity was one reason both major parties sought near-unanimous support for the reform
package. The criminal code reforms were meant to reflect the values of society as a whole, not
just the majority.2° Guided by its watchword of “solidarity,” the SPD emerged as the strongest
proponent of resocialization. In 1969, Justice Minister Horst Enmke articulated this vision
clearly: “it would be suitable for this society to perceive and treat the lawbreaker as a fellow
citizen and as a fellow human being.”?! The SPD believed that the law was not meant to
passively reflect the norms and values of society, but should actively intervene in shaping the
social life of its citizens, including criminals.??

The FDP also played a key role in criminal justice and prison reform debates. While the
SPD’s support for rehabilitation dated back to Imperial Germany, and the CDU remained tied to
punitive and security-oriented approaches, the Free Democrats made a striking shift from
advocating general liberalization to endorsing resocialization as the guiding principle of the
criminal justice system in the middle of the 1960s. This repositioning aligned with the broader
ideological reorientation that preceded their entry into Willy Brandt’s social-liberal coalition in
1969. Many of the jurists involved in drafting the 1966 alternative criminal code were affiliated
with the FDP, which ultimately submitted the AE to the Bundestag as a reference point for the
reform committee’s deliberations.?®

Each party, then, found ways to reconcile its ideological principles with support for

resocialization, even if that support came with caveats. This shift was driven by three key factors:

20 Worm, SPD und Strafrechtsreform, 71.
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a reckoning with the troubled legacy of Germany’s legal institutions and the extent to which Nazi
legal terror was an aberration or a culmination of that history; critiques from the défense sociale
school of criminal justice, championed in Germany by Fritz Bauer; and the growing recognition
that Sozialstaatlichkeit (social statism) was essential to sustaining democracy in a modern
industrial society.

The experience of the Nazi legal terror was formative for many reformers’ legal
philosophies. Legal and criminological experts who built their careers before and during the Nazi
dictatorship, like Thomas Wurtenberger (b. 1907), Richard Lange (b. 1906), Rudolf Sieverts (b.
1903), and Max Gude (b. 1902), had actively participated in a system that made a mockery of
their dearest legal principles. For others like Fritz Bauer (b. 1903), Albert Krebs (b. 1897), Helga
Einsele (b. 1910), and the FDP’s Anne-Eva Brauneck (b. 1910), Nazi rule had frustrated their
careers, and in Bauer’s case, led to direct persecution and flight. The members of this
“generation of ‘32” played a central role in reform efforts, driven in part by a desire to restore the
credibility of the legal profession.?* A younger cadre of reformers, including the SPD’s Adolf
Miller-Emmert (b. 1922) and legal scholars Horst Schiiler-Springorum (b. 1928) and Jirgen
Baumann (b. 1922), came of age during the height of the legal terror and were permanently
shaped by the injustices committed in the name of law.

Criminal justice reform also unfolded amid a steady stream of high-profile trials of Nazi
perpetrators. It is inconceivable that these proceedings were not on the minds of those charged
with overhauling the justice system. The Ulm Einsatzkommando trial of 1958, the Eichmann trial

of 1961, and the 1963-1965 Auschwitz Trial in Frankfurt all coincided with West Germany’s

2 \olker Berghahn, “The Generation of 32 and the Re-Civilizing of Post-Hitler West Germany,” in German
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broader efforts to rethink its legal foundations. These trials drew intense public attention and
forced a reckoning with the role of law in enabling or resisting injustice.?® In fact, the legal
reform project was about exhibiting the Federal Republic’s belonging to the civilizational “West”
in the same ways that the trials were.?® Criminal justice reform was conceptualized as a deeply
symbolic and moral project aimed at distancing the new democratic state from the legal nihilism
of the Nazi era, a bid for legitimacy by proving that West Germany had broken with its
authoritarian past and embraced the framework of liberal democracy.

Nonetheless, the jurists involved in the criminal justice reform movement rarely framed
their reforms as a direct response to Nazism. They considered their work to be the culmination of
the long arc of historical development, and so they tended to emphasize continuity and evolution.
In this way, they revealed how they understood the historical dimensions of the law, the German
nation, and modernity in a world shattered by two world wars and a self-perpetrated genocide.
Rudolf Sieverts, chair of the Prison Commission convened by Justice Minister Gustav
Heinemann in 1967, expressed this view in an essay on the history of the prison system
published that same year. For Sieverts, the longue durée of the prison reform movement had
been one of progress frustrated by catastrophe. The onset of the Thirty Years War permanently
marred the adoption of the Dutch prison model at the beginning of the sixteenth century in
Germany, which infused the new Zuchthaus with a degree of austerity from which it never
recovered. Initiatives by the Prussian crown in the 1790s and early 1800s to reform its sentencing
and prison regulations (culminating in the “Generalplan zur Einflihrung besserer

Kriminalgerichtsverfassung und zur Verbesserung der Gefangnis- und Strafanstalten” in 1804)
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met a speedy end with the kingdom’s capitulation to Napoleon, redirecting the attention of the
bureaucracy towards guaranteeing the continued integrity of the Prussian state. Finally, the Great
Depression and the Nazi ascension to power ended any thought of adopting Radbruch’s 1927
draft criminal code and marked Germany’s definitive return to retributive justice.?” From this
perspective, which was shared by virtually all those involved in the reform project, there was
nothing radical about criminal justice reform. Rather, an emphasis on education, resocialization,
and diligent work was a return to the original logic of the prison as it had been introduced in the
sixteenth century. “Thus,” wrote Sieverts, “the history of the penal system in Germany is a chain
of failed or stalled reforms. In particular, all socio-pedagogical attempts had to be aborted so
early that it has not yet been possible to gain long-term experience with them.”?

For postwar reformers, the task was to resume the interrupted work of pre-1933 jurists
like Gustav Radbruch and Franz von Liszt. In the inaugural edition of Zeitschrift fir Strafvollzug,
Albert Krebs honored Radbruch as a pioneer who carried Liszt’s vision forward—a vision that
shifted attention from the criminal act (Tat) to the criminal actor (Té&ter).2° For his part, Radbruch
had likewise seen the history of Germany’s justice system in evolutionary terms, praising the
Dutch and English penal systems of the sixteenth century for their embrace of the “educational
ideal” (Erziehungsgedanke), even if they fell short of a fully solidaristic model.*°

Although the postwar reforms did not stem from a direct confrontation with the Nazi
past, that legacy became a powerful tool of legitimation. In presenting the government’s first

reform draft to the Bundestag in 1963, Justice Minister Ewald Bucher cited the failed reform
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efforts of 1913 and 1927 as “tragedies” the Bundestag was now charged with resolving.3* Max
Gude, his CDU colleague, described the effort as a “renewal of law” (Rechtserneuerung) that
would modernize the criminal code and provide a firm legal foundation by “clarifying the
aberrations of the last six to eight decades.”*? Max Giide argued that the law, if perhaps not its
institutions, had survived its contact with the totalitarian regime and that even its more extreme
manifestations were actually a product of cultural, social, and economic developments of the
time rather than direct products of National Socialism.3® Preventive detention, for example,
which had been introduced by the Nazis in the Law against Dangerous Habitual Criminals in
1933, was common throughout Europe and remains a part of German law to this day. He
criticized the modern school of criminal law, particularly Liszt’s sociological branch, for its
utopianism and “ahistoricity” (Ungeschichtlichkeit), arguing that only organically developed
legal principles could prevent degeneration into either legal tyranny or arbitrariness. Germany’s
classical legal tradition, he asserted, had the “power of real history” and could guide further
reform.®* Giide viewed the Nazi catastrophe as a consequence of giving ideology control over
law, which had “sailed into this twentieth century with the optimistic ideas of the nineteenth
century only to have failed in a ghostly shipwreck in the middle of this century.”® The failure of
legal institutions during the Third Reich, he believed, stemmed from a lack of firm principles.
“In the face of the brutal grip of political power, science and jurisprudence paid for their lack of
sound principles, which became apparent in the hour of need, with weakened resistance. The

attempts at criminal law reform, which have dragged on for over 60 years and have repeatedly
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been unsuccessful, are one of the symptoms of an overall crisis of the law and of this century.”*
In this light, postwar reforms could offer a modest but meaningful resolution by rejecting utopian
overreach and reaffirming legal limits grounded in human dignity.

For Giide, the recent past had “made us into others.”®” The Nazi experience had taught
Germans the necessity of a justice system rooted in a spirit of justice alongside the actual letter
of the law. Germany needed to recommit to the principles of the Rechtsstaat “sincerely dedicated
to human rights, based on the axioms of the dignity and freedom of the human person and
equality under the law.”*® The legal establishment, Giide admitted, had acquiesced to Hitler’s
view of law as a tool of power. A rededication to the transcendent principles of justice would
prevent a two-front assault by the forces of majoritarianism and tyranny, which had made the law
“into a tool of injustice, indeed into an instrument of terror.”%

The SPD, which aligned itself closely with the technocratic, “zweckmaRig” (goal-
oriented) tradition of the modern school, tended to emphasize the party’s traditional embrace of
resocialization and the efforts of Gustav Radbruch to fuse the concerns of class-conscious
socialism with criminal justice reform in the interwar years. Miller-Emmert described the 1969
reforms as a continuation of efforts dating back to the party’s 1906 Mannheim congress, which
endorsed a “pioneering criminal law...geared towards the rehabilitation of offenders.”*°
Radbruch, with his 1922 criminal code draft oriented towards the Besserung of Germany’s
criminals rather than their punishment, had “set the standards for a criminal policy program that

the SPD has retained in its basic features over the following decades to this day.”*!

3 German Bundestag, Plenarprotokoll 70/4, Fourth Legislative Period, March 28, 1963, 3192.

37 Glde, Justiz im Schatten von Gestern, 12.

38 Glde, Justiz im Schatten von Gestern, 12.

39 Glide, Justiz im Schatten von Gestern, 10.

0 German Bundestag, Plenarprotokoll 232/5, Fifth Legislative Period, May 9, 1969, 12833-12834.
41 German Bundestag, Plenarprotokoll 232/5, Fifth Legislative Period, May 9, 1969, 12833-12834.

44



Virtually all members of West Germany’s democratic center could find in Germany’s
legal history something salvageable for the present moment, whether that was the restoration of
the Rechtstaat and a recommitment to natural law, or else the reorientation towards the criminal
personality and away from the criminal act as proposed by Liszt’s sociological school in the
nineteenth century.*? Each chose to present criminal justice reform as an act of continuity, not
rupture.

This sense of historical continuity also explains why most jurists involved in the reform
process remained committed to Schuldstrafrecht—a criminal law grounded in personal
responsibility. Far from discrediting this model, the Nazi era had, for many, reaffirmed its
importance. Gustav Radbruch himself, Gude pointed out, had pleaded for a return to the
“common sense wisdom of antiquity, the Christian Middle Ages and the Age of Enlightenment”
in criminal law in his old age, having seen the excesses of criminal prophylaxis come to fruition
under the Nazis.*® The interwar optimism that criminality could be fully explained by genetics or
social environment had, he argued, proved disastrously naive. “In the collapse of history, he
[Radbruch] had experienced a primeval, wild state that was just as unresponsive to reason as it
was to morality. And even deeper: he had experienced what the optimism and belief in progress
of the Enlightenment, early liberalism and late liberalism had refused to acknowledge: evil,
abysmal evil, personified evil, the criminal human being, to which the formulas of disposition
(Anlage) and environment (Umwelt) could provide little.”** Radical experimentalism, Giide

warned, risked repeating the past.
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For many jurists, the Nazi era had made questions of legal philosophy into
Lebensfragen—existential matters.*® Hans-Heinrich Jescheck, director of the Max Planck
Institute for Foreign and International Criminal Law, believed that the experience of the Nazi
dictatorship had taught the Germans the value of a legal system moored in transcendent
foundational principles. Jescheck believed that the state must strive for a “commitment to
values” derived from the expectation that “the criminal law of our time cannot just fulfill the
function of protecting property, but at the same time must be an expression of the social nearness
of everyone to the benefit of everyone.”*® He insisted that modern criminal law had to recognize
that “man is not imprisoned in his natural existence, but that personal freedom transcended the
conditionality of his body and mind.”*” This was a rebuke to the “shameful misdeeds of National
Socialism” and was to be the “absolute and inviolable basic requirement” of political philosophy
to which even the “expediencies of criminal politics” must be subordinated.*®

The experience of Nazism fundamentally altered Germans’ conception of the nature and
purpose of authority within the criminal justice system. This shift reflected a broader postwar
reckoning with the authoritarian abuses of the Nazi regime and a conscious effort to reconstruct
state power on more humane and democratic foundations. A 1956 speech by prison chaplain W.
Heinsius at the first regional meeting of the Association of Prison Officers in Baden-
Warttemberg illustrates how this transformation took form. His speech echoed the language of
pre-1918 prison reform, emphasizing the cultivation of virtues (Tugenden) through solitary
reflection, religious instruction, and purposeful labor. Yet beneath this traditional facade lay the

core of a new conception of authority—one rooted in postwar reckonings with the Nazi
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catastrophe and destined to shape prison reform for the next two decades. “The danger of
abusing power over defenseless people lurks in the depths of every human heart,” Heinsius
warned. “We think with horror and shame of what happened under the dictates of contempt for
humanity in the prisons and concentration camps of the Third Reich.” True authority, he insisted,
was not based on external power, but on recognizing “even prisoners as human beings created by
God and destined to live a life of self-determination.”*°

Jurist Karl Peters exemplifies the philosophical reorientation that occurred even among
members of the older generation. A member of the NSDAP and SA who had habilitated in 1931,
Peters nevertheless emerged in the postwar years as a leading advocate for humanizing the penal
system. “Two world wars have demonstrated the destructive potential of humanity,” he wrote,
“and the Nazi era revealed unimaginable levels of inhumanity, cruelty, and destruction in our
own land. The collapse of 1945 made clear the necessity of respecting human beings and
rebuilding society on the basis of interpersonal relationships.”° Like Heinsius, Peters came to
see authority not as domination but as a mutual, ethical relationship. “Authority no longer means
simple submission, but mutual recognition based on conviction and through voluntary
cooperation. Obedience is no longer mere subjugation, but a willingness to give assent to a
shared, commonly pursued goal. Subjugation...is replaced by trust.”>! Germany’s political
vocabulary had changed, and its institutions had to follow. Peters called for a radically different
approach to criminal justice—one that broke sharply with the Nazi ethos of exclusion and

punishment rooted in the Volksgemeinschaft. “No society can rid itself of its criminals simply by
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removing and segregating them. Because of our interconnectedness, the criminal remains a task
and a responsibility for their fellow human beings.”*?

The upheavals of the early twentieth century convinced many jurists that the legal system
required greater flexibility and a renewed sense of purpose. As such, they undertook to delineate
the limits of the law and justify its underlying philosophy. At the second sitting of the criminal
code commission in 1954, Edmund Mezger reminded his colleagues of the road Germany had
traveled and its effect on their legal outlook. “Two world wars, National Socialism and...
psychoanalysis have swept over us. We can no longer veil the abysses of human existence with
curtains. We must know why we punish the criminal and why we can punish him with a clear
conscience.”® Establishing this foundation was the commission’s first and most urgent task.

This imperative to justify punishment in moral and philosophical terms opened the door
to renewed scrutiny of the classical legal tradition. While the postwar jurists reaffirmed core
principles of individual responsibility, they were also forced to adapt these principles in response
to new intellectual challenges and changing understandings of criminality. Despite sharing a
common philosophical basis, key differences distinguished the postwar Schuldstrafrecht from the
Vergeltungsstrafrecht of the nineteenth century. The earlier conception saw the sole function of
justice as restoring the relationship between the criminal and the law through punishment.
“Criminality was not a political, not a human, but a legal problem...the justice system was not
concerned with how the punishment affected the criminal.”>* In contrast, the postwar version

evolved through its encounter and partial synthesis with the competing notions of guilt and
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criminality advanced by the défense sociale school, which forced classical jurists to confront the
inadequacy of a purely mechanistic view of law in the context of a modern state and society.

The défense sociale (social defense) school of criminology and criminal law was a
postwar legal movement drawing on the modern school’s demands for a reform of the criminal
justice system but with a more humanistic bent, calling for the complete abolishment of a
criminal law system based on guilt and its replacement with Manahmen (sanctions).
Modernized and popularized by the Italian jurist Filippo Grammatica and the French jurist Marc
Ancel in the latter half of the 1940s and the 1950s, the défense sociale school sought to radically
shift the focus of the justice system from the individual to society, positing that criminality could
be greatly reduced through rationalization, social engineering, and social policy. In short, it saw
the amelioration of criminality through “action of a non-penal nature, or...treatment of the
offender in a way that is not merely repressive.”® Proponents of défense sociale rejected free
will and moral responsibility as the foundations of law. Human behavior, they argued, was
shaped by a web of internal and external forces, leaving little room for autonomous decision-
making. Criminals could not be blamed for their actions; rather, society bore responsibility for
the conditions that produced them. This outlook drew on sociology’s emphasis on
interdependence and psychoanalysis’s insights into the unconscious and irrational impulses.>®

In Germany, the school’s most prominent advocate was Fritz Bauer, the Hessian state
prosecutor better known today for his role in prosecuting Nazi crimes. At the time, however, he
was also a leading voice for MalRnahmerecht. Bauer was highly suspicious of the new

Schuldstrafrecht, supposing it a reincarnation of the “authoritarian” legal philosophy of the

5 Marc Ancel, Social Defense. A Modern Approach to Criminal Problems, trans. J. Wilson (Routledge & Kegan
Paul, 1965 [1954]), 19.
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49



Kaiserreich. Like many defenders of défense sociale, he framed the debate as one between
abstract philosophy and empirical science. “Real reform,” Bauer wrote, “involves a confrontation
of alternatives: should criminal law, as it has always been, be philosophy or should it be science,
should it be morality or should it be a technique of humane treatment that starts from the causes
of crime and endeavors to prevent them or, if prevention fails, to eliminate them as far as
possible.”’

In one widely circulated formulation, Bauer declared that criminal law was “closer to
disease control or the regulation of gas and water than to what is commonly referred to as ethics
or morality.”®® Bauer was thus advocating for a technocratic approach to criminality that would
focus on individually treating the pathologies that led to criminality rather than moralizing about
guilt or innocence. He was an evangelist for the idea that the criminal justice system ought to be
restructured along lines demanded by “democratic and social thought,” since the current iteration
failed to recognize the “intimate relationship between social action and crime prevention.”>®
Fellow advocate Armand Mergen similarly argued that défense sociale aimed “to achieve its
humanitarian objectives by scientific means, not through political dogmas or metaphysical
speculation.”®® In place of culpability and punishment, the school proposed empirically grounded
criteria such as antisocial behavior and level of threat to society. As one critic, Cologne jurist

Richard Lange, noted, it sought to shift criminal justice “onto a purely criminological footing,”
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measuring individuals by corrigibility, sociability, and dangerousness and assigning indefinite
rather than fixed sentences.5!

In contrast to its prewar antecedents, the postwar défense sociale was explicitly
humanitarian in aim. Prewar proponents of social defense had openly accepted the idea of
eliminating so-called degenerate criminals to protect society.%? Its postwar iteration, however,
opposed a penal system that “only makes people suffer and removes them from society,” aiming
instead to combine rational criminal policies with consideration for the humanity of the
individual .®2 Accordingly, Bauer and others harshly criticized early draft reforms of the criminal
code. Of the 1962 draft, Bauer remarked that it “knows no democratic or social ‘we,” but
operates with an in-group of the good and an out-group of the bad,” relying on the moralizing
Kantian axiom: “you can, because you must.”®* A realistic criminal law, Bauer insisted, would
“free itself from all passions, human arrogance and aggressiveness” in favor of empirically tested
interventions.® To square this with his pursuit of Nazi criminal, many of whom posed no
ongoing danger to society, he insisted that those who denied the atrocities they committed and
refused equality on the basis of race, gender, class, and beliefs, could not be considered to be
meaningfully reintegrated into society.%®

To Bauer’s critics, however, défense sociale was dangerously utopian. It subordinated the
individual to the state under the guise of science and rationality. “The desire for the harmonious

and rational development of social life,” wrote one conservative jurist, “the wish to protect
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oneself against illness and crime, assert themselves so overwhelmingly in the tow of modern,
unmanageable social processes that freedom and thus life itself are repeatedly renounced for the
sake of securing life.”®” The treatment model, they argued, justified interventions that served
others’ purposes, opening the door to collectivist overreach. In contrast, the Schuldstrafrecht
protected the dignity of humanity through its affirmation of the “idea of the equality of human
beings as rational beings,” a necessary safeguard in light of the totalitarian dictatorships of the
recent past and of the present, since “a special prerequisite for both tyrannies is the real
distinction between two groups of people, one of which is entitled to live, the other condemned
to extinction by the purposes of nature or progress.”®® Sentencing individuals based on their
“social dangerousness” (soziale Gefahrlichkeit) evoked, for some, the arbitrariness of Nazi legal
terror. The jurist Richard Lange, perhaps the most prolific defender of Schuldstrafrecht during
the reform years, found it ultimately rooted in “faceless Enlightenment thinking,” reducing
criminal justice to biologism and psychologism and thus making it unsuitable as a foundation for
a legal code.®® Any system that claimed the right to detain people indefinitely until “cured”
demanded a level of diagnostic certainty that simply did not exist.”

Fritz Bauer was never invited to sit on the criminal code commission despite his close
involvement in the debate and prominence in the West German legal community. Whether this
was due to his outspoken support for a MaRnahmerecht or for other political reasons (as some of

his contemporaries supposed) remains unclear.” It was nonetheless symbolic of the

57 Hellmuth Mayer, Strafrechtsreform fiir heute und morgen (Duncker & Humblot, 1962), 25.

8 Mayer, Strafrechtsreform fiir heute und morgen, 39.

% Lange, Das Ratsel Kriminalitat, 70.

0 Richard Lange, “Wandlungen in den kriminologischen Grundlagen der Strafrechtsreform,” in Ernst von
Caemmerer, Ernst Friesenhahn and Richard Lange, eds., Hundert Jahre deutsches Rechtsleben. Festschrift zum
hundertjéhrigen Bestehen des deutschen Juristentages 1860-1960 (C.F. Miiller, 1960), 347-355.

"1 Karoly Bard, “‘Do not judge others, and you will not be judged’- Fritz Bauer on the potential and responsibilities
of human justice,” New Journal of European Criminal Law 11, no.3 (2020): 269.

52



overwhelming victory of proponents of the Schuldstrafrecht in the battle to determine the course
of Germany’s criminal code reform. Adherents to the defense sociale school were always a very
small minority within the legal community. Most jurists, including those with progressive views,
saw Nazism as linked to the excesses of legal positivism and consequently leaned toward natural
law and moral constraint.”? Despite its failure to win over many adherents, the défense sociale
school’s central point that retribution and deterrence through punishment were inadequate as the
only tools for reducing crime was well taken by those who nonetheless remained skeptical about
its overarching prescriptions.

Furthermore, the international postwar défense sociale school, as even its harshest critics
admitted, was verifiably different than its prewar counterpart. As Richard Lange noted, the
confrontation between the two schools no longer carried the existential stakes of the prewar era.
Both camps, at least in the West, now broadly shared a commitment to individual dignity. In
contrast to the prewar advocates of social defense, which envisioned a vigorous intervention in
the lives of the individual in defense of the community, the postwar school emphasized that the
intervention in the freedoms of the individual should be limited as far as possible.”® Lange
conceded that Grammatica, the Italian criminologist and figurehead of the postwar movement,
was decidedly opposed to “a purely utilitarian approach to preventing crime,” a decided “turn
towards the humane” and away from the notion of the criminal as the “radical other.”’* Perhaps
most drastically, Grammatica rejected the presumption that criminals were always “physically,

mentally, emotionally or socially ill people.””® This made a synthesis of the two schools easier.

2 Requate, Der Kampf um die Demokratisierung der Justiz, 28.
3 Lange, Das Ratsel Kriminalitat, 37.

4 Lange, Das Ratsel Kriminalitat, 64-65.

S Lange, Das Ratsel Kriminalitat, 65.

53



Even if few jurists sought a clean break with the legal tradition of the Rechtsstaat, many
recognized that the old liberal order was insufficient for the needs of a modern industrial society.
The Basic Law, they argued, demanded more than the preservation of individual liberties—it
called for social solidarity as a political imperative. Unlike the Weimar Constitution, the Basic
Law required the Federal Republic to take a normative stance.’® “We should not fail to recognize
that a new wind is blowing through the world,” declared the eminent legal scholar Karl Peters at
a 1964 conference on criminal justice reform at the Freie Universitat Berlin. The emphasis on the
Sozialstaat, he said, marked a shift toward “an order in which interpersonal dependence is
acknowledged” in the wake of the “destruction of human relationships” under the Nazis.”” The
commitment to Besserung by the criminal justice system was as much about the moral
commitments of the rest of society as it was about the individual criminal. “Every act of human
help, of respect for others and of willingness to assist others in their need, in their weakness and
also in their failure, testifies to and strengthens the spirit of humanity and thus at the same time
represents a contribution to peace among people.”’® For Peters, a rehabilitative approach to
criminality was evidence of a healthy democratic order.

The Federal Republic declared itself a Sozialstaat from its inception.” This was primarily
an economic commitment to building out West Germany’s welfare system. Under Chancellor

Konrad Adenauer, this unfolded gradually through reforms to unemployment and health
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insurance, the pension system, and the introduction of housing and child subsidies.t° But it was
also a profession of solidarity, drawing on traditions of religious pastoralism, state responsibility,
and communal assistance to promote social cohesion across classes and milieus.®! In this context,
the rehabilitation of offenders became a logical extension of the welfare state’s mission: just as
the state supported families, workers, and the elderly, it also bore responsibility for reintegrating
those who had violated the law.

This principle of Sozialstaatlichkeit became a cornerstone of the postwar order, and
jurists involved in criminal justice reform embraced the idea that the state and society owed even
the convicted a helping hand. Justice Minister and future president Gustav Heinemann made this
clear in 1969: “Any criminal-political framework must be based on human dignity and the
constitutional principles of the rule of law and the welfare state.” The inmate was to be “regarded
as a fellow citizen” and “given a chance to reintegrate into normal circumstances” by his fellow
citizens.?

Thomas Wirtenberger, West Germany’s preeminent criminologist, echoed this sentiment
and called for Sozialstaatlichkeit to be applied explicitly in the realm of criminal justice. “Just as
the individual is jointly responsible for the fate of all, the state and society must take
responsibility for the social and humane existence of the individual.”®® The legal system, too,
bore this obligation. The state’s duty to the individual mirrored the individual’s responsibility to

the laws and institutions of the democratic order.
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Wirtenberger identified two central pillars of prison reform: humanization and
socialization. Humanization was rooted in the idea that inmates were entitled to a baseline of
humane treatment. Internationally, this was enshrined in the U.N.’s Standard Minimum Rules for
the Treatment of Prisoners, adopted at the U.N. Congress on the Prevention of Crime and the
Treatment of Offenders in 1955. These rules, which became standard reference material for the
German prison reformers, established international guidelines to ensure that all prisoners were
treated with respect for their inherent dignity and human rights, emphasizing humane conditions,
access to healthcare, and protections against discrimination or abuse.®* For Wiirtenberger, the
humanization of the prison meant an affirmation of the inmates’ humanity and the privileges that
entailed. “Meaningless work in prison, confinement in dark cells, cramming many prisoners
together in one room and all those measures that must ultimately lead to a ‘mortification’ of the
personality violate the principle of humanity,” Wiirtenberger argued.® Although making the
prison more humane did in theory influence the likelihood of successful resocialization, it is
notable that Wirtenberger and other experts viewed humanization as a derivative of human
dignity, and not merely an outgrowth of the project to improve the prison’s effectiveness.

Complementing humanization was Sozialstaatlichkeit, which entailed a commitment to
enabling the inmate’s reintegration into society through state support. According to
Wirtenberger, this started from the recognition that “genuine development of the human
personality is not possible without the participation of the individual in the community and
without the cooperation of the state in maintaining its integrity.”8® In the wake of the failure of

the interwar liberal regimes, political theorists began to agree that democracy without the social
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state lacked a strong foundation.®” The old-style opposition between Staat and Gesellschaft, in
which freedom primarily meant freedom from the state, was no longer tenable. Reflecting this
thinking, true freedom, argued Wurtenberger, was a “sozialgebundene Freiheit”—that is, “social
solidarity” directed through the state.®

The radical part of the postwar turn was to extend this privilege even to its lawbreakers.
“If the welfare state focuses primarily on the vulnerable and weak in today's industrialized
society,” claimed Wiirtenberger, “then that certainly includes a large number of lawbreakers.”°
The modern Sozialstaat, he argued, must “develop a new relationship with the convicted
offender,” offering not only personal assistance in prison but also social support, vocational
training, and educational opportunities. This was not charity but a reciprocal relationship.
Inmates were expected to actively participate in their resocialization, and in return, they gained
access to the “basic social rights” of work, welfare, and security.*

Heinz Miiller-Dietz, Wirtenberger’s former doctoral student and himself a leading figure
in the reform movement as editor of the Zeitschrift fur Strafvollzug and a member of the Prison
Commission, likewise emphasized the role of the Sozialstaat in criminal justice. He argued that
an “understanding of the social state principle in line with the modern understanding of
constitutionalism” led unmistakably to the conclusion that the state was obligated to provide
more than monetary support to its disadvantaged members, to whom the criminal, despite his
transgressions against the social order, counted. It must provide “social help in a comprehensive

way” to these individuals, guaranteeing their “access to their fair share of social goods” and
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thereby enabling their own self-actualization and reintegration.®® In this view, Rechtsstaatlichkeit
and Sozialstaatlichkeit were no longer separate domains: “The mere preservation of freedoms
does not help the individual if he cannot make use of them; and freedom from state intervention
means little if it cannot be realized due to social conditions.”%

This ethic of shared responsibility for offenders gained traction across the political
spectrum. Even Traugott Bender, the CDU justice minister of Baden-Wiirttemberg who sparked
controversy with his call in 1972 for a return to “law and order” in Germany, spoke of a “duty of
the state” and of “the fellow citizen” *“to help those who have become openly in need of help
become of the crime.”®® “Even those who, like me, consider the thesis that society alone and not
the perpetrator is to blame for the crime to be fundamentally wrong,” conceded Bender, “must
recognize that there is a shared responsibility of others that goes beyond the question of mere
solidarity.”®* Observers of the German reform movement noted that even “the most hardened
legal moralist adherent of retributive justice is more or less prepared to accept the resocialization
theory to some extent today.”®® For traditionalists, the support of resocialization could be
justified not only on humanitarian grounds but also on the basis of moral order. The state, in this
view, was not merely a neutral framework for resolving social conflict, but a moral institution
with the duty to promote ethical behavior and civic virtue among its citizens—including those

who had violated the law.%
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These three dynamics—ijurists’ efforts to historicize their profession and thereby affirm
the legitimacy of Schuldstrafrecht; critiques of traditional justice by the défense sociale school;
and the growing influence of Sozialstaatlichkeit—put the pending criminal law reform on the
narrow path between bold experimentation and inaction. Reformers sought to modernize
Germany’s criminal law by incorporating select insights from défense sociale and the social
sciences, aligning German practices with international developments. Yet they refused to
abandon individual liberty and human dignity as the reform’s central tenets. The individual
would remain a legal subject—free to act and bear the consequences—rather than an object of
state intervention, whether punitive or therapeutic. The state was obliged to offer support, but
the convicted person, as an autonomous citizen, had to choose to accept it.

The result was synthesis. As Max Giide explained to the Bundestag in 1963, reform
would constitute “a synthesis between the old criminal law and modern ideas,” intended to mend
the rupture in Germany’s legal history Gilide acknowledged that “what the reform movement has
brought in eight decades of thought and experience, of diagnosis and therapy of crime and
criminals, cannot and should not be denied.”®" He praised criminologists who “had dared to draw
the world of criminals and crime into the light, full of confidence that this world too could be
made transparent, understood and organized.”® Still, classical legalism remained necessary to
guard against the emergence of a “social-therapeutic state” empowered to make unchecked
interventions into the lives of citizens.%®

Gunter Stratenwerth, one of the authors of the alternative criminal code, echoed this

understanding. Speaking in 1969 at a conference on the human sciences just months after the
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passage of the first two criminal code reform laws, Stratenwerth emphasized that reform had
begun “in defense against all efforts to degrade people to mere objects” of crime-control
measures, a practice taken to its extreme in the Nazi regime’s atrocities.'% Even when many
adherents to the modern school placed strict ethical limits on the reach of state power, the
“immanent logic” of the claim that a crime gave the state the right to intervene in an offender’s
personality contained enough potential for abuse to demand its rejection by the criminal code
commission. Instead, the commission proclaimed its adherence to the recognition of man’s
“capacity for self-determination, freedom, and self-responsibility.” 10t

At the same time, Stratenwerth warned that abstract affirmations of autonomy were
inadequate in the face of social realities. The rational, educated, socially integrated individual
presupposed by this legal ideal was the exception, not the rule, in Germany’s prisons. Expecting
someone from a disadvantaged background to voluntarily express remorse or change was
unrealistic. Furthermore, the prisons were oppressive, poorly staffed, and wholly unable to serve
as an effective instrument of injustice. In this light, it was “no longer the abstract freedom, but
the concrete lack of freedom” that defined the criminal’s legal experience. This served as
Stratenwerth’s primary justification for the synthesis of the classical school’s insistence on the
primacy of individual autonomy and the modern school’s demand for a justice system that was
willing to make an intervention in the lives of its wayward citizens beyond merely punishing
them.2%? Stratenwerth came to the conclusion that an effective criminal justice system was one
that balanced punishment with therapy, using them in concert to influence the criminal

personality.%®
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This, ultimately, was the writ handed down by Germany’s jurists to the criminologists,
psychologists, and psychiatrists involved in the reform process. Liberalization and humanization
were welcome; radical experimentation was not. The jurists’ commitment to Schuldstrafrecht set
clear limits. Its emphasis on personal autonomy and dignity excluded certain therapeutic or
technocratic approaches and clashed with emerging trends in psychology, psychiatry, and
criminology that emphasized diffuse, non-individual causes of crime. There was thus a mismatch
between the legal philosophy of Germany’s jurists and the research paradigm of the expert
community. For all the calls to ground reform in scientific evidence, the reality was reversed: the
legal system imposed constraints on what kinds of evidence and reform were admissible. Jurists
had established the ideological frame; it was now up to social scientists to operate within it—or
else critique it from the margins. The human sciences became, in part, victims of their own
claims to neutrality. However rigorous their methods, their findings still required ideological
translation to become actionable. “The one-sided demand, ‘Bring criminal law into line with

science,”” wrote Richard Lange, “must be accompanied by the insight that criminology must be
brought into line with law.”%%* As the following chapters will show, experts in the human

sciences would eventually have to reckon with this arrangement.
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CHAPTER 2

Kriminalpolitik, Criminology, and the Limits of Expertise

As West Germany’s criminal justice institutions gradually reconstituted themselves under
Allied supervision following World War 11, the cohort of jurists who had been sidelined by the
Nazis, including Thomas Wurtenberger, Karl S. Bader, and Albert Krebs, called for a “German
criminology” that could correct the moral and methodological errors of the Nazizeit and close the
gap between the state of criminological research in Germany and the rest of the world.! In the
decades following the end of the war, criminology emerged as an independent social science,
appropriating a set of methodological tools borrowed from sociology, psychology, psychiatry,
and anthropology and gradually creating an institutional basis for itself in the form of
publications, university chairs, and research institutes. Criminology’s maturation coincided with
West Germany’s extensive criminal reform efforts beginning in the 1950s and continuing on
through the 1970s. From this came the expectation that criminology would deliver the empirical
findings that would point legislators and jurists towards a rational, effective, and modern
Kriminalpolitik. However, this envisioned symbiosis of theory and praxis never materialized,
much to the chagrin of those who clamored for an overhaul of Germany’s antiquated (and hardly
politically uncompromised) criminal justice system along the lines dictated by the modern social
sciences.

Years later, experts would attribute their failure to initiate a more thorough reorganization

of the legal system to the dominance of conservative-minded jurists in the reform process and the
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stubbornly punitive attitude of the general public.? These were certainly contributing factors, as
other chapters in this dissertation indicated. This chapter will show, however, that internal
dynamics specific to criminology contributed to the field’s marginalization during the reform
process as well. Criminologists in the immediate postwar years made their reform suggestions
along the lines set by the academic consensus of the interwar years: that criminality was an
outgrowth of personality traits produced by a dynamic interaction between environmental
influences (Umwelt) and disposition (Anlage).? This Tater-oriented framework had the advantage
that it provided a clear research and reform agenda: the collection and processing of personality
data (Personlichkeitserforschung) of convicted criminals through state research institutions, the
collation of this data for the purposes of developing personality typologies, and the reform of
criminal justice institutions along the lines suggested by this information. A new research agenda
centered around the crime as socially learned behavior, however, gradually emerged to take its
place in the postwar years. This consensus did not easily translate to workable policy proposals,
and criminology gradually came to assume a critical and more explicitly academic posture
towards Germany’s legal institution, which increasingly left the field marginalized when it came
to shaping reform policy.

The social sciences enjoyed unprecedented prestige and institutional support in the
decades following World War Il as they became associated with the concept of “Planung”

(planning), which embraced rational, technocratic expertise as a modernizing force capable of
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3 Umwelt was a particularly nebulous and expansive concept that included things like living conditions,
socioeconomic status, nationality, religion, career, health, alcohol consumption, etc. See Annelie Ramsbrock, “Der
Ort des Verhaltens in der juristischen Anthropologie des 19. und 20. Jahrthunderts,” in Sophia Gréfe and Georg
Toepfer, eds., Wissensgeschichte des Verhaltens (De Gruyter, 2025), 343-364.
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overcoming the chaos of the past and constructing a more ordered, democratic future.* This surge
of optimism was accompanied by a rapid expansion of the social sciences in West Germany. In
1952, there were only 10 professors of sociology in the Federal Republic. By 1970, this number
had risen to 131.° The fields of criminology and psychology showed similarly explosive growth
patterns, owing both to a massive expansion of the German university system and a belief that
social problems could be scientifically understood and managed through empirical research. This
provided an institutional basis for researchers interested in investigating the causes of crime and
deviance. Consulting experts became standard practice in the Federal Republic for building
democratic legitimacy when trying to shape social policy, and policymakers increasingly relied
on academic research and professional expertise to signal objectivity and a break from the
ideologically driven decisions of the past.’

Criminology, in particular, emerged as a field that could deliver practical results for the
rational organization of society. While the empirical research generated by criminology during
the 1960s and 1970s showed again and again how inadequate existing institutional approaches to
criminal justice were for the project of “resocialization,” little attention was given to producing
convincing alternatives. This was partly a result of criminology’s increased independence from
legal philosophy; criminologists increasingly saw themselves as the neutral collators of
qualitative and quantitative data on criminality, above the fray of political squabbling and thus
uniquely positioned to deliver value-neutral judgment on the efficacy of Germany’s criminal

justice system. This deliberate depoliticization, however, had its costs. While it legitimized

4 Michael Ruck, “Planung — Prosperitét — Partizipation: Planende Politikgestaltung in der Bundesrepublik
Deutschland,” Indes 9, no. 3 (2021): 77-78. See also Dirk van Laak, “Planung. Geschichte und Gegenwart des
Vorgriffs auf die Zukunft,” Geschichte und Gesellschaft 34, no. 3 (2008): 305-326.

5> Notker Hammerstein, “Sozialwissenschaften, Geschichte, und Rechtswissenschaft,” in Die Geschiche der
Universitat in Europa: Der Nachkriegszeit, ed. Walter Ruegg (C.H. Beck, 1993), 342.

6 Lutz Raphael, “Experten im Sozialstaat,” in Drei Wege deutscher Sozialstaatlichkeit. NS-Diktatur, Bundesrepublik
und DDR im Vergleich, ed. Hans Glnter Hockerts (Walter de Gruyter: 1998), 252.
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criminology’s claim to being something more than the Hilfswissenschaft to legal philosophy, it
effectively meant criminology’s abdication as an active partner to criminal justice reform. This
was the decisive “break” in which the human science of crime retreated to focusing on the “Sein”
(is) while leaving the “Sollen” (should) to the jurists, thus staking a place outside policy-making
and entrenching itself as a critical Wissenschaft that eventually culminated in the radical critiques
of the entire legal-academic apparatus by the so-called “young criminologists” in the 1970s. This
chapter will thus demonstrate how criminologists critically examined and reframed the
relationship between politics and knowledge, ultimately opting for the latter. Instead, the
research agenda turned sharply against the value of criminal etiology, undermining its most
direct line of interaction with criminal law. The critiques emanating from criminology of
personality typologies, criminal prognosis, the environment-disposition dichotomy, the
ineffectiveness of both old and new models of reintegration, and the overall Tater (perpetrator)-
oriented concept of criminality showed that criminology had indeed become an independent
academic discipline, but in doing so had forfeited its place at the table of criminal justice reform
in the name of political neutrality and scientific objectivity.

The surge in crime in the tumult of the immediate postwar years was met with knowing
acknowledgement by experts in criminality, who saw it as a natural outgrowth of the dislocation,
impoverishment, and weakening of institutions of authority brought about by war. Freiburg state
prosecutor Karl Bader’s Soziologie der deutschen Nachkriegskriminalitat was standard reading
for criminologists for its detailed description of both the specific and broad circumstances that
led to a rise of crime in Germany immediately after 1945. According to Bader, the general
“brutalization” (Verrohung) of the military-age population, the wholesale destruction of legal

norms by the Nazis, as well as the economic and physical dislocation of the war created the

65



necessary conditions for a rapid rise in crime.” As time passed, however, these experts were
confounded by criminality’s stubborn persistence even in the midst of the Wirtschaftswunder and
the construction of a generous welfare state. A well-ordered, prosperous society, postwar experts
quickly realized, did not mean a society free of crime, something intuitively understood by the
social scientists of the nineteenth century like Emile Durkheim and Franz von Liszt. “Criminality
of affluence” (Wohlstandskriminalitat) became a central theme in the work of postwar
criminologists. As a society increased its productive capacity, they observed, those who were
unable to adapt to the demands of the capitalist economy tended to be left behind.® Thus, it was
“Lebensuntuchtigkeit,” an inability to adapt to the heightened demands of modern industrial
society, that marked the modern criminal. Paul Bockelmann, a Munich law professor and a
member of the criminal code commission who championed a criminal law tailored to the
personality of the offender, was clear-eyed about the dilemma this posed to reformers. Prior to
the war, “it was possible to believe that poverty was the main cause of crime,” and that reducing
criminality was simple a matter of effective social policy.

German criminologists, then, began to understand that they were faced with the special
problem of criminality in a modern industrial democracy. A pluralistic society such as the
Federal Republic provided more freedom but less guidance and supervision, heightening the risk
that some individuals would fail to find a socially acceptable role.X® These maladapted
individuals were meanwhile being bombarded with the stimuli of a modern consumerist society

without the traditional safeguards to temper the effect of harmful influences. Each individual had

" Karl S. Bader, Soziologie der deutschen Nachkriegskriminalitat (J.C.B. Mohr, 1949), 127-129.

8 Dietrich Abels, Wege ins Verberchen. Versuch eine Motivationsanallyse kriminellen Verhaltens (Enke Verlag,
1970), 8, 12-16.

% Paul Bockelmann. “Bemerkungen zur Reform des Strafvollzugs, zugleich ein Bericht tiber den Besuch einiger
westeuropdischer Vollzugsanstalten,” Bayerische Akademie der Wissenschaften Sitzungsberichte 8, no. 2 (1972): 10-
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10 Armand Mergen, Tat und Tater. Das Verbrechen in der Gesellschaft (Wilhelm Goldmann Verlag, 1971), 17.
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to, in their own way, come to terms with life in an increasingly fast-paced and atomized society
full of new and overwhelming material temptations and demands.'* As German experts began to
understand that older modes of research and criminal prophylaxis were inadequate for the task of
understanding and preventing this modern form of criminality, calls for reform became louder
and louder.
Debating the Relationship Between Criminology and Law

Criminology originally emerged as a Hilfswissenschaft to criminal law. The original cast
of criminologists that influenced the first wave of reforms in the postwar years were almost
exclusively jurists. The first criminology chairs were only established at the end of the 1950s,
and until the 1980s most universities did not even offer a degree in criminology.'? Thomas
Wirtenberger’s title at the University of Freiburg im Breisgau from his appointment in 1955,
Professor of Criminal Law, Criminal Law Procedure, Criminology and Philosophy of Law, is
indicative of how criminology was originally considered an integrated part of criminal law rather
than its own separate field. While it was conventional wisdom that a “purposeful” and
individualized approach to sentencing and punishment required an engagement with
criminological findings, what form this would take had not yet become clear at the end of the
1950s.*2 The confusion over criminology's place stemmed from the contradictory demands of

functioning as a human science versus serving as an auxiliary discipline to the legal order. As

11 German social scientists were in this regard slightly ahead of the actual material circumstances of most Germans
at the time, but social scientific literature emanating from the United States contributed to a sense of looming crisis
over criminality of “Luxus und Langweile” (luxury and boredom) as crime rates remained stubbornly high despite
the rising living standards in West Germany. Detlef Briesen, Warenhaus, Massenkonsum und Sozialmoral: zur
Geschichte der Konsumkritik im 20. Jahrhundert (Campus Verlag, 2001), 147-149. For the persistence of criminality
in a wealthy society, see: Friedrich Schaffstein, “Die Jugendkriminalitat in der industriellen
Wohlstandsgesellschaft,” Monatsschrift fir Kriminologie und Strafrechtsreform 48, no. 2 (1965): 53-67.

12 Baumann, Dem Verbrechen auf der Spur, 21.

13 Wilhelm Sauer, “Uber den EinfluR der Kriminologie auf die Strafrechtsreform,” Monatsschrift fiir Kriminologie
und Strafrechtsreform 40, no. 3 (1957): 109-110.
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criminologists began treating criminality as a social fact, juridical categories ceased to become
the primary basis for criminological study. On the other hand, they remained cognizant that
criminological categories like deviance and anti-sociality were downstream of legal norms, and
if they wanted to keep a seat at the table in the discussions around legal reform, they could not let
the field become too detached from the law and its mechanisms of punishment.'* This unsettling
of the relationship between the study and practice of law and criminology touched off a decade
of debate over the role criminology should play in determining the shape of West Germany’s
legal institutions.

While criminologists began to express dissatisfaction with using juridical categories as
the basis of criminological study, the jurists for their part pushed back against the
“scientificization of politics” that was looming in the first half of the 1960s.%® “A criminal
biologist,” wrote the Graz legal scholar Peter Schick, “who conducts research with twins to
determine the genetic roots of a criminogenic predisposition will hardly be able to envision an
ideal picture of a social order.”'® The proper place for the criminologist, argued jurists like
Schick, was in the verification of empirical facts, for example in studies on the effectiveness of
legal sanctions. The ultimate legal question of what should be sanctioned and how remained
reserved for the jurists and politicians, however, since it was ultimately a political, rather than a
scientific, question.’

The established group of criminal biologists who were educated and began their careers

within the institutional framework of the Nazi regime understood the relationship between

14 Gunther Kaiser, “Moderne Kriminologie, Strafrechtsreform und das “neue” Bild des Menschen,” Kriminalistik 16,
no. 12 (1963): 548-549.

15 peter Schick, “Die Bedeutung der Kriminologie fiir die Kriminalpolitik,” Monatsschrift fiir Kriminologie und
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16 Schick, “Die Bedeutung der Kriminologie,” 102.
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criminology and criminal law as a cooperative one with clearly delineated zones of responsibility
and productive channels of exchange. Armand Mergen, a professor of law and criminology at the
University of Mainz hired in 1948, had worked as an assistant to the eugenicist Friedrich Stumpfl
studying the criminality of Tirol ethnic groups at the University of Innsbruck during the war
years. According to Mergen, criminal law was oriented towards how people should be and
understood criminality necessarily as an infringement on a legally codified norm, while
criminology understood the criminal act as an expression of the personality that needed to be
understood, categorized, and treated.® “Criminology establishes, observes and measures what
is,” Mergen wrote. “And from what is, no conclusion can be drawn about what should be. That is
why criminology, if it limits itself to observable facts, can never establish ethical or moral norms
of its own accord.”*® Criminal law, for its part, had the responsibility to consult criminology, to
orient itself to the “founded knowledge” provided by the field. Just as a doctor needed to
diagnose an illness before prescribing a cure, the lawmaker needed to understand the origins of
criminality before it could move to prevent it.2° Criminal law could ultimately not afford to
dispense with criminology, since the “response of society to crime and the response of the
criminal to his crime is a reaction that is constantly changing and must change, both in the
sociological and in the individual psychological sphere. There can be no unambiguous,
absolutely valid response to crime.”?! Therefore, constant reexamination of the assumptions,
structures, and attitudes that undergirded criminal law was necessary, a project best undertaken

from both the inside (criminal law) and the outside (criminology).

18 Armand Mergen, Die Wissenschaft vom Verbrechen. Eine Einfilhrung in die Kriminologie (Kriminalistik, 1961),
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This generation of criminologists believed they could understand and even predict future
criminal behavior provided they possessed a complete profile of the individual. A key continuity
with prewar criminology was the belief in an essential personality trait or structure that gave rise
to criminality. The lectures at the eighth meeting of the Society for Criminal Biology in 1954
illustrated this well: speakers unanimously argued that criminality was ultimately an internal
process to be found in a disturbance of the “basic mechanism of human behavior.”?? Although
perhaps difficult to pinpoint, the criminologists present nonetheless agreed that there was
something measurable that differentiated the criminal from the non-criminal that required study
and typologization.?® This understanding drew heavily from the medical model, treating criminal
behavior as a diagnosable condition, akin to epilepsy.?* This etiological approach aimed to
integrate psychiatric and psychological factors, physical and developmental traits, hereditary and
biological background, sexual development, and both social and criminal history to isolate and
identify the essential difference between the criminal and the non-criminal.?® They sought to
uncover the Wesen, the essential nature, of latent criminality, in order to explain why some
individuals committed crimes while others did not, even under similar conditions."?® Thus,
criminology had the responsibility to be the sober, realistic field of study, contrasted with the

subjective and “political” field of law. Its role in criminal justice reform was to serve as a neutral

22 Ernst Seelig, “Der kriminologische Typus des primitivreaktiven Verbrechers,” in Edmund Mezger and Ernst
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arbiter, clearing away outdated misconceptions and developing reliable methods to assess the
risk of future criminal behavior.

In the first half of the 1960s, the cohort of younger criminologists that came of age after
the Nazi regime had collapsed, along with older criminologists uncomfortable with the moral
implications of criminal biology, began to challenge the idea that criminology and criminal law
were necessarily aligned. This group, led by the Freiburg criminologist Thomas Wrtenberger,
argued that criminology needed to become more interdisciplinary and less myopic in its focus on
the criminal personality.?” Stephen Quensel, one of Wiirtenberger’s students at the Institut fiir
Kriminologie und Strafvollzugskunde at Freiburg, wrote his dissertation on the need for
criminology to reorient itself toward the social and structural conditions that contributed to
criminal behavior rather than relying solely on individual pathology or inherent criminal traits.?®
Criminology, according to Quensel, needed to concern itself more with people—all people—not
just criminals, to better understand criminal behavior, since the dynamics that governed non-
deviant human behavior governed deviant behavior as well. This meant establishing itself as a
science at the intersection of the human sciences even when this meant challenging traditional
legal and psychiatric frameworks. Quensel was not yet ready to abandon completely
criminology’s relevance to criminal law. Instead, he argued the field should also incorporate
philosophy and psychology, since debates over criminal law reform were ultimately driven more
by ideological and ethical principles than by purely social scientific reasoning.?®

By the beginning of the 1960s, then, criminology and law were beginning to go their own

way in terms of their goals and methodologies. This process was gradual, however, and the two
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fields remained deeply enmeshed until at least the 1970s. The majority of self-described
criminologists possessed formal legal training, while law journals regularly featured experts who
addressed interconnected criminological and legal issues. Thus, throughout the 1960s, there was
no clear line of demarcation between the fields of criminal law and criminology. The degree to
which this was sustainable, however, was tested as West Germany began the process of
reforming its criminal code and legal institutions and Germany’s criminologists demanded a seat
at the table. The criminal code commission concluded its deliberations in 1959 without
meaningful input from Germany’s criminologists, due to the widespread perception that the field
was “not yet advanced enough” to contribute to legal reform. 3 This exclusion frustrated
criminologists, who believed their calls for an approach to criminality grounded in empirical
research were being ignored.3!

In an October 1964 lecture in Osnabriick, Thomas Wurtenberger took stock of
criminology’s ambiguous place in the debates around criminal justice reform. He reemphasized
his belief that criminology ought to play a leading role in reshaping Germany’s criminal policy
on the basis of its capacity to integrate diverse disciplinary insights in service to understanding
criminal behavior. However, he acknowledged that the field was in a state of flux and not yet
able to speak with a unified voice on reform. He attributed this to a longstanding neglect of the
field by Germany’s universities, the circular debates between classical and modern schools of
criminology, and the disruptions of the Nazi era.3? Despite these setbacks, Wiirtenberger believed

criminology was undergoing a belated renaissance, gaining both prestige and methodological

30 From Federal Justice Minister Fritz Neumayer’s opening remarks at the first session of the criminal code
commission. First Session of the GroRe Strafrechtskommission, April 6, 1954, BArch 141/3492, Sitzungen der
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rigor. The dominance of the criminological field by psychiatry and law was waning as insights
from other human sciences—especially sociology, but also anthropology and psychology—
began to reshape the field. This shift encouraged criminologists to recognize the complex layers
of causality behind criminal behavior and to see the criminal as a “social-cultural personality”
that could not easily be typologized.®®* Medicine, psychology, and sociology all had roles in
constructing this new image of the criminal in modern mass society. Yet this growing pluralism
brought new challenges.

Given the unsettled state of criminology, Wirtenberger worried it was unprepared to
address the urgent demands of criminal justice reform. “The more complex the problems, the
more multifaceted the methods of criminology, and the greater its claim to scientific precision,”
he warned, “the harder it becomes to make its voice heard among legislators—especially when
jurists dominate those bodies.”®* Criminology first needed time to address its fundamental
questions before offering concrete policy recommendations. “Before we define the major goals
of criminal justice and chart a path toward realizing them,” he argued, “we must carefully
examine the facts and relationships that constitute the substance of modern criminal policy. It is a
basic principle of all policymaking—especially legal policymaking—that the nature and
development of real-life conditions must be thoroughly understood before addressing the
normative problem of what the law ought to be.”®

Wirtenberger saw criminology’s main tasks as identifying the causes and forms of crime,
analyzing the typical personality structure of offenders, studying the psychological and

sociological effects of punishment and measures, and developing effective treatment strategies
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for the justice system. With these aims still unmet, he called for patience: “In my view, criminal
law reform, from the standpoint of criminological science, began a decade too early.”3® The
continued development of the field, however, would only further widen the gulf between
criminology and law.

By the end of the 1960s, criminologists were shifting away from the search for a singular
“cause” or “etiology” of criminal behavior. Instead, they began to speak in terms of “contexts of
emergence” (Entstehungszusammenhange), reflecting a growing recognition that a century of
criminological research had produced little clarity about the origins of crime.®” What had become
clear was that these origins were diffuse and multifaceted. The field was also far from achieving
the unified perspective that Wirtenberger had once believed was just a few years away. Nearly
every subdiscipline within criminology had developed its own distinct Krankheitsbegriff
(concept of illness) regarding criminality. For psychiatrists, criminal behavior was understood
somatically; for psychoanalysts, it stemmed from conflicts between the unconscious and
conscious mind. Psychologists attributed it to disruptions in healthy mental development, while
sociologists saw it as the result of flawed socialization processes.® There was no agreement on
what criminality actually was—its essential nature. Psychopathy, for example, one of the primary
personality traits thought by criminologists, represented vaguely “something between sick and
healthy,” a characterization that at best allowed criminologists to agree that it represented

something “abnormal.”®
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The criminologists who remained wedded to the Anlage-Umwelt dichotomy of the
interwar years were insistent that their work suggested a clear program for the rehabilitation of
corrigible offenders and the neutralization of society’s habitual criminals based on intensive
personality research, categorization, and aggressive treatment (Behandlung). Those sympathetic
to newer criminological frameworks imported from American sociology like deviancy and
socialization, however, became increasingly cognizant of the dubiousness of older criminological
tenets and the fact that they were not being replaced by theories that suggested a clear path
forward for criminal justice reforms on the basis of social scientific research.

Criminological Solutions to Legal Problems

In the late nineteenth century, German criminology received its founding impulse when
Franz von Liszt called on experts to distinguish between the reformable and incorrigible
criminals—and more broadly, to determine the traits that distinguished between a criminal and a
non-criminal individual.*® This was a reorientation towards understanding not just the crime but
the criminal. This early approach, however, was far more medical in nature than the more
sociological criminology that emerged in postwar West Germany. Prior to World War Il, the
study of criminality was almost exclusively conducted by psychiatrists, a fact that proved
enormously influential in terms of the type of questions they pursued (and the answers they
provided). The field emerged from the debates around the theory of the “born criminal” posited
by the Italian psychiatrist Cesare Lombroso in his 1876 book Criminal Man, in which he argued
that the “atavistic” physical traits that caused criminality were heritable. Although this claim was
hotly disputed in Germany, the majority of Germany’s criminal psychiatrists accepted the

existence of inborn traits that gave rise to criminal proclivities.*! In the same period, racial-
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hygienist ideology began influencing criminology, with advocates promoting the sterilization of
so-called criminal “degenerates.” By the 1920s and 30s, this convergence of racial theory and
biological criminology had stripped the concept of Umwelt of its social meaning, framing
criminality as an immutable, hereditary trait and paving the way for the Nazi regime’s ultimate
goal: the racialized eradication of the “incorrigible criminal.”*?

The project of identifying criminogenic personality traits was taken up again following
the end of the war, this time with the aim of providing an objective, non-ideological basis for
criminological research under the banner of personality research (Personlichkeitserforschung).
This was part of the general criminological research agenda to “clarify the connection between
behavior” and the “disposition” of the criminal personality.*® This involved a comprehensive
evaluation of the life histories and personality traits of Germany’s convicted criminals collected
during their stay in Germany’s prisons. Personality research was meant to be carried out by
prison personnel. They were meant to create detailed records on how inmates expressed
themselves, carried out their work, and interacted with the staff and other inmates. On the basis
of these observations, as well as psychological tests and extensive personal conversations with
the inmate in question, the relevant expert would make a comprehensive evaluation of the
inmate’s personality type.** Experts could then use this data to construct typologies that helped
judges and prison officials determine appropriate sentences or treatment plans, based on the

combination of environmental and dispositional factors linked to recidivism.*
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Personality research represented one of the clearest paths for criminology to provide
actionable frameworks for use in criminal law, and many prisons were already conducting
Personlichkeitserforschung before it was formally established in the West German legal system
by the state-ratified prison regulations in 1961.%¢ In examining three cases from the
Kriminologische Untersuchungsstelle attached to the prison in Berlin, its director, Gunter
Suttinger, demonstrated how personality research was applied in practice during its peak of
influence at the dawn of the 1960s. A consistent pattern emerged: life circumstances and
relationships were directly linked to criminal behavior. In one case, an unhealthy dependency on
a spouse was seen as evidence of an infantile disposition that fostered hyperreactivity and
criminality. #’ In another, an inmate’s need for attention was used to pathologize his otherwise
orderly behavior, framing it as a symptom of psychopathy rather than a sign of reform. #
Personality assessments often began with the assumption of criminality, leaving inmates little
opportunity to demonstrate change. One prisoner, for example, endured repeated childhood
trauma, allowing criminal traits to develop unchecked before state intervention.*® Suttinger
argued that such individuals required tailored interventions focused on their specific
Lebensproblematik—something the standardized prison system was ill-equipped to provide. By
the time inmates entered the institution, it was often too rigid, indifferent, or simply too late to
offer meaningful help. A truly effective system, Suttinger contended, would address issues in
three key areas of life: personlich (relationships), sachlich (work), and Gberpersonlich (values).

The last—instilling values—traditionally the goal of Erziehungsvollzug (educational
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incarceration), could only follow once psychosocial problems were addressed. These challenges
were tied to Lebensbewaltigungstechniken (coping strategies), which, whether criminal or not,
could manifest as avoidance, aggression, impulsivity, or adaptation. Because these techniques
varied widely between individuals, one-size-fits-all treatment was neither practical nor
effective.*

As criminologists and prison officials gained more experience with personality research
throughout the 1950s and 1960s, however, experts and practitioners began to question its utility.
They pointed out that Personlichkeitsforschung in practice bore little resemblance to the kind of
comprehensive, scientific documentation envisioned by prison reformers. Documentation for the
average prisoner was minimal, typically limited to a brief entry interview, a basic personal
questionnaire, and a sketch of their personal history, with any follow-up assessments being
superficial and aimed more at managing the inmate within the prison system than preparing them
for reintegration into society.>

Hans Peter Grossmann, a prison psychologist at Heimsheim in Baden-Wirttemberg,
listed the many methodological flaws in Personlichkeitserforschung, including inconsistent
evaluations, inmates’ strategic self-presentation, and the artificial nature of prison behavior. He
also recognized that bias, stereotypes, incomplete records, and the evaluator’s own subjectivity
all compromised the reliability of any personality assessment.>? The end result was that
Personlichkeitserforschung, despite its ostensible scientific basis, remained by and large the

process of recording the prison staff’s general impressions of its charges, with all the subjectivity
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and inconsistency that entailed. These staff members, often overworked and untrained, were
nonetheless expected to make broad conclusions about the personality of the offender and
potential abnormalities that might explain their behavior and prospects for resocialization.*
Unsurprisingly, they tended to highlight conduct most relevant for prison life, focusing on traits
like cleanliness or “love of order” (Ordnungsliebe) that said little about the inmate’s potential for
rehabilitation.>

In a 1963 dissertation, law student Dieter Schachert examined 140 files from
Sicherungsverwahrte (habitual offenders in preventative detention) in Hameln and Celle. He
found that while 75% had been labeled as exhibiting clear psychological abnormalities—most
often Haltlosigkeit (instability), Willensschwache (weak will), and Gefiihlskalte (emotional
coldness)—these diagnoses were largely influenced by the criminal acts themselves rather than
based on objective psychological evaluation. As Schachert noted, “The diagnosis of psychopathy
in habitual criminals is practically always made under the impression of the criminal behavior it
is supposed to explain.” Upon reexamining the files, he determined that only 27.2% actually met
the prevailing criteria for psychopathy. Statistically, the majority behaved no differently than
comparable non-criminal sociological groups. He concluded that the idea of a psychologically
deviant “type” of habitual offender, shaped primarily by negative traits and circumstances, was
unfounded.®® Moreover, neither the severity of the offenses nor the frequency of reoffending
justified labeling these individuals as “dangerous habitual criminals,” as most were repeat

property offenders.*® The legitimacy of the search for the distinguishing traits between the
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criminal and the non-criminal, or even the reformable and incorrigible inmates, was not itself
challenged, but enough doubt had been cast on the tools criminologists used to draw their
conclusions that some began to wonder if a research paradigm centered on the personality of the
criminal was perhaps a dead end as an actionable framework.

It was eventually socialization theory, imported from the United States through the
interwar works of the Chicago School sociologists Edwin Sutherland, Clifford Shaw, and Henry
McKay, that upended the consensus around criminology’s focus on the individual personality in
Germany. %" The American sociologists understood socialization as the “process ‘through which
an individual becomes a member of any social group,’ i.e. through which he adopts the culturally
specific norms and expectations of the group into which he was born and in which he acquires
full “functional participation.””*® According to this line of thinking, crime arose from incomplete
or maladaptive socialization that eventually manifested as interpersonal conflict. The
sociological approach to criminality broadened the focus of criminologists beyond individual
personality traits and extended it to the family, schools, neighborhood, and work, treating
criminality as a learned behavior that could be reversed like any other behavior.>® Whereas
earlier research focused on the individual and assumed criminality stemmed from inherent traits,
sociological approaches emphasized broader, less tangible factors such as socialization
processes, which were harder to isolate and not confined to the individual alone. The new
research agenda set by the sociological approach to criminality focused on mapping the complex

interplay between individuals and their social environments, examining how family dynamics,
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educational institutions, peer groups, and economic conditions collectively shaped patterns of
deviant behavior.

“Resocialization” (Resozialisierung) described the process of corrective action meant to
reverse or mitigate the damage caused to the individual by incomplete or failed socialization.®°
Thomas Wirtenberger, one of the earliest adopters of the sociological approach, described it as
“the process of integrating the individual into the world of fellow human beings...but also into
the world of culture with its moral and legal values.”®* On the political level, resocialization
functioned as a concise shorthand for a range of policy measures designed to facilitate the
reintegration of the inmate during and after their prison sentence, while for criminologists it
became the benchmark by which they judged West Germany’s legal institutions. As German
legislators began to debate the measures necessary to bring Germany’s legal institutions in line
with the principles of humanity, Sozialstaatlichkeit, and modernity, criminology began to
investigate the usability of resocialization as the basis for criminal justice reform. As their
understanding of processes of socialization in prisons deepened, the field of criminology moved
further away from reaching a definite conclusion about the conditions for successful
resocialization.

Debates over the existence of a prisoner “subculture” illustrate how criminology’s
growing sophistication led to a state where all conclusions were provisional—offering little
concrete value to jurists and politicians seeking firm empirical foundations for new legislation. In
1967, the sociologist Steffen Harbordt touched off the debate with the publication of Die
Subkultur des Gefangnisses (The Subculture of the Prison). Based on a comprehensive review of

Anglo-American literature on resocialization, he argued that prisons facilitated a form of
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socialization contrary to the goals of reformers. Instead of rehabilitation, prisons nurtured an
inmate subculture that was insular, criminogenic, and antisocial, with its own oppositional
norms, values, and mechanisms of enforcement.®? Because maintaining order took precedence
over rehabilitation in the eyes of prison administrators, this subculture was tolerated despite its
deleterious effect on the inmates’ socialization. It was typically dominated by a few highly
antisocial inmates who, paradoxically, played a stabilizing role from the administration’s
perspective. These leaders and prison staff maintained an unspoken social contract: in exchange
for privileges and toleration of their place in the prisoner hierarchy, they enforced order and
submission among their underlings. However, direct cooperation with staff was prohibited and
punished under the subculture’s “code,” rendering meaningful resocialization based on close
inmate-staff interaction nearly impossible.®® This subculture was extremely difficult to dismantle.
It was shaped by a range of factors: inmates’ predominantly lower-class backgrounds, the
depersonalization of prison life, the search for dignity and recognition, and the influence of a
small “criminal core” that set and enforced its norms. The organizational sociology of the prison
also indicated that there was a large gap between the stated and actual aims of the prison system.
The organizational goal of the prison was ultimately the maintenance of internal order and
outward security. This required the “avoidance of immediate confrontation” between the prison
officers and inmates, which in turn created an incentive structure counter to both the goals of
resocialization and the regulations as written.®*

Harbordt’s study quickly became a classic in criminological circles, undergoing multiple

print runs and sparking intense debate over the validity of his conclusions in the German
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context.® In the latter half of the 1960s and continuing through the 1970s, German
criminologists set about investigating the conditions for successful resocialization in the German
prison, examining the prison subculture, the relationship between inmates and prison staff, and
the possibility of reconciling the “role conflict” between the custodial and resocialization
functions of the prison.

Just two years later, Hans-Christoph Hoppensack—who would later become Bremen’s
long-time cabinet minister for social work—published a dissertation that addressed these
questions through interviews and questionnaires with inmates and staff at the Bremen-
Oslebshausen prison. While Hoppensack affirmed the existence of a distinct subculture among
inmates, he found that it was not necessarily formed in opposition against prison personnel.
Instead, it developed “within the culture of broader society, but was arrayed against it in its social
values, norms, techniques, habits, morals, etc.”®® Hoppensack characterized the subculture as
pragmatic, utilitarian, and opportunistic rather than a “group of convinced representatives and
transmitters of subcultural values and norms.”®’ It functioned primarily as a defense mechanism
to cope with the psychological, social, and material challenges of incarceration. The subculture
was fluid and unpredictable, with tensions only crystallizing during periods of crisis. Day-to-day
life often proceeded amicably between inmates and staff, and prisoners were quick to break
subcultural “rules” when it benefited them—such as by informing on others or cooperating with

staff initiatives.%8
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As the idea of a deleterious “inmate subculture” became conventional wisdom in
Germany, experts devoted significant time and energy in order to identify the traits common to
prisoners that helped form this “criminal milieu”: arrogance, self-centeredness, resentment
towards himself and society, prejudice, and a tendency towards unproductive or destructive
behavior.®® Lifting the inmate out of this criminal milieu or at least limiting its effects became a
priority for reform-minded justice ministers. While a focus on the “criminal personality” had
previously promoted individualized treatment programs under the guise of “criminal therapy”
(see chapter 3), the shift toward understanding the social origins of crime led to the “open
prison” model gaining attention. This approach aimed to increase the prison’s integration with
the outside by introducing a number of measures aimed at building connections with the outside
world, including reduced security, external work programs, and even extended leave.”® Early
open institutions emerged more from necessity than from any coherent philosophy of
punishment. The “Rudolfschule” prison in Frankfurt—Iater known as the Gustav-Radbruch-
Haus—was created after the Allied occupation forces took control of the main prison at
Preungesheim. With Germany struggling to rebuild, authorities turned to prison labor as an ad
hoc solution. Inmates participated in farming, reconstruction, and clearing rubble, allowing them
to leave during the day and earn wages.”* In the British zone, occupation forces repurposed the
Allied internment camp at Staumdahle into an open youth prison, where inmates worked in local

industry during the week.” “Open houses” for troubled or delinquent youths began to open up in
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the 1950s as well.”® Reformers emphasized the importance of helping “willing” individuals
regain self-belief and rejoin society. Open prisons offered a platform for fostering self-
responsibility and instilling the values needed for reintegration.”* Although only four such
institutions existed by 1970, prison administrators were eager to assess their impact on reducing
recidivism after the prison commission made the widespread introduction of the open prison one
of their core recommendations to the states.”

Rudolf Sieverts, chairman of the prison commission, oversaw a special research project at
the University of Hamburg to examine whether the open prison could overcome the significant
barriers to resocialization created by traditional prison structures. From 1968 until 1970, a group
of graduate students under the direction of Sieverts and the criminologist Hans Joachim
Schneider conducted intensive research of the “half-open” prison of Hamburg-Vierlande. Their
work produced six dissertations and served as the basis for a criminological textbook published
by Schneider in 1974. Hamburg-Vierlande, a prison work camp built on the site of the former
Neuengamme concentration camp, was designed with minimal security—only a barbed wire
fence marked its boundary—and was promoted as a model of the shift from custodial to
resocialization-focused imprisonment. Sieverts’ research group focused on the extent to which
prison subculture and the oppositional attitudes of both inmates and staff persisted and whether
the open prison model helped to mitigate them.

In his sociological analysis of Hamburg-Vierlande, Wolfgang Vehlow found that the

institution’s formal and informal hierarchies and its norms created a system designed to ensure
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the smooth and orderly flow of daily life rather than promote resocialization.’® In contrast to
Harbordt’s claims, Vehlow found a largely submissive inmate population that was most
concerned with making life in prison tolerable rather than rebellion against the prison staff. The
prison officers were likewise mostly concerned with the preservation of calm, discipline, and
order. They were likely to let certain things slide and extend privileges in exchange for the
cooperation of the inmates. According to Vehlow, Hamburg-Vierlande still exhibited the same
“paramilitary” concern with order, security, and hierarchy that defined the traditional prison. The
inmates worked the fields around the camp or else did other difficult manual labor during the
day, while the living accommodations were nothing more than barracks. Under these
circumstances, both inmates and staff oriented themselves towards the goal of keeping the peace
since this goal, in contrast to resocialization, appeared attainable and rational under the
circumstances.’’

Heiner Steinhagen, investigating Hamburg-Vierlande’s inmate subculture via a
questionnaire distributed to inmates, found that there did not appear to be much of a subculture at
all, since inmates tended to avoid forming groups. Where groups did form it was from a natural
need for companionship, and most conflicts with staff stemmed from black market activity rather
than opposition to the institution itself.”® There was little evidence that the inmates and staff
formed “fronts” in opposition to each other. A sociometric study carried out by Georg Fischer
demonstrated that rather than a unique “prison subculture” that had developed “anti-norms” in

opposition to the prison and society at large, there did not seem to be much distinguishing these
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subgroups from those outside the prisons.”® Most inmates were willing to report rule violations
and viewed themselves as part of society—not as outsiders or criminals, but as “men, students,
beatniks, nature lovers, and the like.”8°

The incentive structures of the prison did not encourage resocialization, but rather
submission. This was the conclusion of Rolf Reinert, who wrote the most widely cited work on
the Hamburg-Vierlande prison. At the half-open prison, inmates received privileges that they
feared to lose. To keep these, they willingly submitted to the prison’s disciplinary regime.®! For
this reason, overt force on the part of the authorities was rarely necessary in the German prison.
Instead, the administration maintained control through impersonal, bureaucratic procedures—
written requests, incident reports, and other paperwork—which also deflected inmate frustration
away from frontline staff. This approach contrasted sharply with American prisons, where
violence was a more common tool of authority.? For the inmates, the half-open institution
represented not an opportunity for betterment, but an opportunity for a more bearable prison
experience.

In sum, the Hamburg-Vierlande project revealed a penal institution less concerned with
resocialization than with the maintenance of order, routine, and stability. The informal and
formal structures of the prison promoted compliance through a system of privileges and
bureaucratic control. Inmates internalized the logic of submission as a pragmatic strategy for

enduring their sentence under tolerable conditions. Far from embodying a transformative ideal,

78 Georg Fischer, “Soziale Phanomene in einer Strafanstalt. Eine empirische Studie auf der Basis soziometrischer
Untersuchungen in den Gemeinschaftszellen,” Diss., (University of Hamburg, 1973), 87.

80 Georg Fischer, “Soziale Phanomene in einer Strafanstalt,” 140-145; Hans Haferkamp, “Selbstbilder von
Mitgliedern krimineller und normaler Gruppen,” Monatsschrift fir Kriminologie und Strafrechtsreform 58, no. 3
(1975): 172.

81 Rolf Reinert, Strafvollzug in einem halboffenen Gefangnis. Das Ziel einer Strafanstalt (Otto Schwartz & Co,
1972), 208-217.

82 Reinert, Strafvollzug in einem halboffenen Gefangnis, 218-219.

87



Hamburg-Vierlande functioned as a managed environment where peace was prioritized over
progress, and where both staff and inmates colluded in preserving a status quo that made daily
life bearable. Although the oppositional dynamic Harbordt described seemed to be absent, the
alternative was no more appealing to reformers.

Prison officers themselves were torn between enforcing order and acting as counselors in
support of resocialization. One study of inmates and prison officers at Nordrhein-Westfalen
prisons of Werl, Munster and Hagen showed how these two different roles required entirely
different sets of behaviors on the part of the prison staff. In their custodial roles, the prison
officers needed to exhibit a “general mistrust of inmates, impersonal behavior, equal treatment of
all, strictness and, if necessary, severity” in enforcing the rules. This was in contrast to their role
as counselor, which called for “attentiveness, responsiveness to the individual, persuasion instead
of coercion, generosity in supervision” when acting in their role as counselor.®® Since the
custodial role was governed by clear rules while the resocialization role relied on vague qualities
like intuition and a “good understanding of people.” This naturally tipped the scales in favor of
the former.3* Thus, the study found that a plurality of the prison officers at the three prisons
under investigation viewed security as their primary duty and expressed skepticism about
resocialization efforts. Many believed inmates had too many rights, and nearly half supported a
more punitive, retributive prison model &

Some criminologists, however, argued that the main problem was not the role conflict,
but the failure to integrate the staff members competent in the area of resocialization

(psychologists, social workers, teachers, etc.) into the formal structures of the prison. One study
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compared the arrangement to the “Linie-Stab” (line-staff) model of the historical Prussian army.
In that system, commanders had expert advisors (the staff) to assist with strategy, but only the
line officers, who derived their authority from tradition and noble status, could issue direct
commands. The staff served strictly in an advisory role, with limited formal power.2® Similarly,
in prisons, resocialization professionals were relegated to a “staff” position, allowing institutions
to adopt the appearance of reform without altering the core structure of authority. This dynamic
created tension between the prison guards (the line) and the employees responsible for
resocialization (the staff), marginalizing rehabilitative efforts and reinforcing a hierarchy that
limited meaningful institutional change.®” A better approach, the author of the study argued,
would involve a clearly defined division of responsibilities that eliminated the informal power
centers created by the existing structure while preserving decisive leadership in each functional
area.®

The growing dominance of sociological explanations for crime spurred efforts to make
them operationally useful for the coming wave of criminal justice reform. Criminologists were
tasked with developing a theory of crime that was both specific enough to inform policy and
broad enough to apply across contexts, while still standing up to empirical scrutiny.® As
criminology continued to come into its own as an academic discipline, however, it struggled to
produce clear, unambiguous findings that could be readily translated into effective policy or

meaningful reform in a way that earlier criminologists like Thomas Wirtenberger thought
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possible.?® The study of the prison subculture, its relationship to the prison staff, and the makeup
of the staff is characteristic for this dynamic. Scholarly opinions ranged from claims that the
prison subculture was almost ideological in its opposition to social norms, to studies that
questioned whether a distinct prison subculture existed at all. This subculture was either arrayed
against the prison staff in defiance of the institution or cooperated with it to ensure the orderly
day-to-day functioning of the prison. The staff itself was either riven by internal rivalries or
unified in its efforts to preserve order in the prison at the cost of resocialization. None of these
produced the conditions optimal for resocialization. The granular and sometimes contradictory
findings typical of academic research offered little help to the legislators and administrators
seeking clear guidance for reform. A similar pattern played out in the area of criminal prognosis,
personality typology, and criminal etiology: the more criminologists explored these areas, the
more uncertain and complex the picture became.®* Criminology’s reliance on a “multitude of
heterogenous approaches” had contributed to a “boundlessness” that limited the coherence of the
field.®? Criminology was able to provide a wealth of data and information, but these ultimately
had “very limited validity” and were “provisional, refutable and often self-contradictory and
mutually exclusive.”®
The Labeling Approach and the Final Break between Law and Criminology
With the emergence of the so-called “young criminologists” of the 1970s, experts

involved in the reform process began to apply a critical perspective to both the institutions of the
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criminal justice system and the legal and criminological knowledge that buttressed it. This cohort
of criminologists began their careers in the 1960s and were shaped more by the decade’s social
movements and the influence of American sociology than by the older discourse of etiology and
crime prevention.® The “young criminologists” sought to understand criminality as a product of
power relations and social dynamics, challenging the idea that crime could be understood as an
“objective act” free of social context, institutional influence, or the biases of those in authority
who define and enforce legal norms.®® In 1969, they formed the Working Group of Young
Criminologists (Arbeitskreis Junger Kriminologen) and founded the Kriminologisches Journal as
a forum for disseminating the ideas of critical criminology. Although their critical approach was
never meant to abandon an engagement with policy, in practice it contributed to a divorce
between criminology and the practical work of reforming the criminal justice system.

The young criminologists argued that the etiological approach, though presented as
scientifically objective, was in fact deeply political. It operated under the pretense that the
authorities were only reacting to the “fact” of criminal deviancy and pathology, which
legitimized institutional intervention without calling into question how this “fact” was socially
constructed and perpetuated.®® The way social scientific fields such as criminology, psychology,
and sociology necessarily oriented themselves towards the legal definition of criminality showed
the power of this definitional process and its political nature.

Core to their intellectual framework was the “labeling theory” (Definitionsansatz), an

Anglo-American approach to deviancy that sought to evaluate the emergence of criminality in its
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social context.®” In contrast to an etiological approach to criminality, which understood
institutional and social complexes as reactions to a crime (a norm-breaking act), advocates of the
labeling approach argued that it was the other way around. They took a constructionist view of
criminality: medial institutions such as the media, literature, film, and the justice system
constructed criminality as a distinct state separate from non-criminality through its representation
through these institutions. Proponents of the “labeling approach” argued that “crime” as a
concept could not exist independently of these medial institutions and was given meaning by
them. Criminality was a “resource” through which these institutions decided what actions were
impermissible and deviant, and thus punishable. The act of labeling something criminal was thus
the expression of social interests; it contributed to social integration by delineating the
boundaries of acceptable behavior within a given society.®® According to the critical
criminologists, institutions “defined” who was a criminal, and this “who” tended to be members
of marginalized groups. Like a sick patient deferring to the diagnostic expertise of the doctor,
individuals labeled as deviant were often expected to internalize society’s judgment and accept
their subordinate status within the legal and social order. They were positioned as passive
subjects of institutional authority, with little power to contest the labels imposed on them.*®
Critical criminologists scrutinized the social sciences as well as the field of law. Fritz
Sack, the Cologne sociologist and Germany’s leading proponent of the labeling theory, argued

that the turf wars between law and social sciences over the proper approach to understanding

9 The labeling approach was popularized by the Northwestern sociologist Howard Becker’s study of the subcultures
of marijuana users and dance musicians in Outsiders: Studies in the Sociology of Deviance (Macmillan, 1963).
Many of the central tenets of the theory were already present in the work of Edwin Lemert, however. See Edwin
Lemert, Social Pathology: A Systematic Approach to the Theory of Sociopathic Behavior (McGraw Hill, 1951).

9% Joachim Linder, “Zur literarisch-erzahlerischen Représentation von Kriminalitat und Strafverfolgung,” in Wissen
Uber Kriminalitat: zur Medien- und Diskursgeschichte von Verbrechen und Strafjustiz vom 18. bis zum 21.
Jahrhundert, edited by Claus-Michael Ort (Ergon-Verlag, 2013), 47-49.

9 Keckeisen, Die gesellschaftliche Definition abweichenden Verhaltens, 83-85.

92



criminality obscured the basic fact that both were built on the foundations of social control. They
drew their “empirical raw material” from the same places, the “institutions that society maintains
for the preservation, control or even resocialization of its lawbreakers” without questioning how
these institutions shaped the very definition of criminality.®® Sack contended that criminology
served as a legitimator of existing power structures. He called for a shift away from the
etiological question of how criminality emerges, and toward the empirical question of how
society determines which actions—and which people—are deemed criminal. A one-sided focus
on the causes of crime, he argued, inevitably directed attention toward those already marked by
the label of criminality. A self-fulfilling logic was at work: a likely population of criminals had
already been identified, and this group became the primary object of both state repression and
academic inquiry.1%

By redirecting criminology’s gaze to the societal processes that labeled deviance as
crime, the “young criminologists” sought to expose the discipline’s complicity in the political
project of identifying criminals and legitimizing the authority of the state to define, control, and
punish deviance.'%2 They argued that an etiological approach limited the scope of criminological
inquiry, which would only pursue questions directly relevant to the legal-political order. To truly
establish itself as an independent discipline, the “young criminologists” insisted that criminology
needed to embrace its role as a critical science tasked not only with analyzing the effects of
criminal sanctions but also with scrutinizing the legitimacy of the state’s power to define and

enforce them.'%® They contested the idea that something fundamental separated non-criminals
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from criminals, that “crime is a fact tied to the criminal.”%* They argued that since criminology
was always a product of contingent socioeconomic and cultural realities, definitions of
criminality that interpreted the phenomenon as something transcendent or ahistorical assigned it
an essential quality that legitimated existing organs of social control. They pointed to the
reluctance of criminologists to treat traffic violations or “white-collar criminality” as “real
crime,” since there was something “normal” about this; it was the criminality of “normal
citizens” rather than anti- or asocial criminality. Thus, it was the social profile of the offenders
rather than social damage that determined its status as a criminal act.1%®

Through the “labeling approach,” the “young criminologists” turned greater attention to
the social and institutional hierarchies that produced the marginalized groups most often
associated with criminality. Often through biological case studies, they showed how the interplay
of class, environment, and labeling could entrap individuals in a worsening cycle of
“desocialization,” reinforced by the very institutions meant to prevent it. A typical criminal
trajectory (Laufbahn) might begin with a disadvantaged home life, delayed school entry, poor
academic performance, and chronic absenteeism. At every stage, the relevant state authority—»be
it the school, special education program, welfare office, or prison—tended to reinforce rather
than reduce the stigma of deviance, treating the individual as already destined for social
deterioration (Verwahrlosung).2% In the prison, for example, procedures meant to aid in the
resocialization of the inmates could in fact aid in their further stigmatization. The prison guards,

for example, were expected to participate in the resocialization process by making behavioral
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assessments and recommendations. Yet it was clear that involving prison staff in the treatment of
inmates exposed them to a range of prejudices arising from the stark power divide between
guards and inmates.*%

This group of criminologists called for a reform agenda aimed at building more equitable
institutions and unlocking their emancipatory potential: “The personnel of the authorities are to
be recruited more from the lower social strata, prejudices of the supervisory bodies against
minorities are to be reduced, new organizational priorities are to be set...In short: the practice of
the authorities is to be changed in such a way that more equitable treatment is guaranteed.”%®
They did not shy away from politicizing the criminal justice system and criminology, framing
reform not merely as a technical adjustment but as a deeply political project aimed at challenging
power imbalances and promoting social equity. Hans Joachim Schneider, the Minster University
criminologist who along with Rudolf Sieverts oversaw the Hamburg-Vierlande project, argued
that criminology should not abdicate its important role in facilitating “the communication of
scientific knowledge and the provision of advice and recommendations for concrete action in
problem situations.”*% It was not appropriate for criminologists to back away from politics and
under the guise of “value freedom” simply collect data in the hopes of “one day” being able to
solve criminological problems.”*'° Instead, criminologists were called to engage actively with
pressing social issues, using their expertise to inform policy and promote meaningful reform.

The critical criminologists of the late 1960s and 1970s contributed to the

demythologization of criminal law and its institutions, highlighting their subordination to social
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dynamics and power structures. The criminologists unaffiliated with the critical approach,
however, viewed this blatant politicization as harmful to the field and called for the field’s
withdrawal from politics. They argued that criminology needed to maintain an apolitical stance
in order to generate the kind of objective knowledge necessary to inform effective political
change. By politicizing their own field, the “new” criminologists risked undermining their
reformist aims, sacrificing institutional support and triggering a crisis of trust in criminology.***
Hans Goppinger, the founding director of Germany’s first criminological institute at Tbingen,
insisted in his widely read criminology textbook published in 1973 that criminality “must be
examined without regard to the unworthiness of his deed as measured by the norms of criminal
law,” and urged criminology to adopt analytical frameworks from other disciplines, rather than
those aligned with legal norms.**? This was because criminology was concerned with a much
broader set of dynamics than the field of criminal law. Instead, it aimed to “comprehend an event
in its full complexity, including its far-reaching psychological and social ramifications.”**3
Criminal law was tasked with drawing a strict line between criminal and non-criminal behavior,
while criminologists—who viewed behavior as existing along a spectrum—uwere less focused on
actions explicitly labeled as criminal. Armand Mergen warned that a criminology that was “not
interested in helping people who have committed crimes by providing them with individualized
social support” but instead aimed to “change the existing social structure” was consigning itself

to irrelevance.1*
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“The old momentum of criminology seems to be gone - a criminology that once,
especially in Germany, had started with the militant demand to wash away the outdated criminal
law of guilt with a wave of new scientific knowledge, and which had particularly targeted the
postulate of free will.”**®> What had thirty years of criminological advancement brought in terms
of practical, actionable knowledge? Once a centerpiece and great hope of the field, criminal
prognosis had fallen increasingly into disrepute by the 1970s. Follow-up research had shown that
prognostic methods performed poorly when compared to actual recidivism rates. Moreover,
diagnostic and prognostic procedures were increasingly criticized as “dilettantish” due to their ad
hoc nature, the insufficient training available to practitioners, and the brief contact these experts
had with inmates.*'® Additionally, the principle of equal treatment as enshrined in the Basic Law
rendered attempts to classify inmates based on favorable or unfavorable prognoses potentially
discriminatory.t’

Even the “ideal” form of the prison was increasingly seen as counterproductive for
creating law-abiding citizens. Many criminologists had come to accept that effective
resocialization was only possible outside the prison given the prison’s hierarchical structures and
oppressive security requirements.t*® The prison’s “quasi-military chain of command,” focused on
obedience rather than learning, either cemented “Lebensuntiichtigkeit™ (inability to cope with
life) or promoted criminality.*'® The open prison model was no panacea, as simply giving

prisoners more freedom without controls risked reinforcing the very traits that led to their

incarceration without correction. Even the concept of resocialization, the cornerstone of the
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entire reform project, faced criticism. Opponents argued it was based on the mistaken belief that
inmates were ‘unsocialized,” ignoring the complex and often contradictory ways they were
already integrated into social norms.*?° Studies on the inmate subculture had shown that these
individuals were, in fact, thoroughly socialized, albeit in ways that experts deemed undesirable,
asocial, or simply criminal.*?!

As mentioned above, the critical criminologists did offer a program for reform. Their
calls for the creation of an “anti-authoritarian” prison, however, amounted to more of a statement
of aims rather than an actionable program and was met with skepticism by practitioners on the
ground.*?? At a 1970 plenary for social workers hosted by the National Workers Welfare
Association (Arbeiterwohlfahrt Bundesverband), a social worker in attendance pointed out the
absurdity of trying to devise a program for prison reform around dismantling hierarchies, adding
that reformers “still have no theory at all about how we can dismantle hierarchies” in a society
built on them.*? Another added that the hierarchical structures they criticized were survival
mechanisms necessary for inmates, prison officers, and social workers alike to navigate the
existing institutional system.'?* Despite the insistence by criminologists that they deserved a
voice in the work of criminal justice reform, they failed to coalesce around a workable reform
program that corresponded with their empirical findings.

This chapter has traced how criminology’s understanding of criminality shifted from an

essentialist, character-based concept to one shaped by social and normative factors, and how that

120 Gerhard Deimling, “Resozialisierung
Strafvollzug 17, no. 5 (1968): 252.

121 Rolf Kramer, “Genligt eine Re-Sozialisierung der Strafgefangenen?” Zeitschrift fur Strafvollzug 22, no. 3 (1973):
177.

122 philipps, “Hierarchische Strukturen im Strafvollzug?” 319-320.

123 Spzialarbeit, Strafvollzug, Gesellschaft. AW-Sozialarbeitertagung vom 28. Bis 31. Mai. 1970 in Saarbriicken.
(Arbeiterwohlfahrt Bundesverband e.V.), 17.

124 Spzialarbeit, Strafvollzug, Gesellschaft, 19.

im Spannungsfeld von Strafanstalt und Gesellschaft,” Zeitschrift fur

98



shift affected criminology’s relationship with the field of criminal law. In the immediate postwar
years, many in the emerging field believed that research into the criminal personality would
eventually reveal the roots of criminal behavior and point to rational strategies for combating it.
Although this idea had driven institutional development during the interwar period, it was
already faltering under empirical scrutiny when revived in the early Federal Republic. By the
1950s, American sociological theories of socialization and deviance began to influence German
criminology, and similar hopes were pinned on the concept of resocialization. Yet the many
sources of “socialization” proved just as elusive as the complexities of the criminal personality,
and their practical implications were far less clear. The failure of this new framework to produce
a coherent reform agenda or convincing empirical results ultimately distanced criminology from
the broader project of criminal justice reform. By the 1970s, when the “young criminologists”
began directing their critiques at social institutions and the power structures behind them, it had
become clear that criminology had positioned itself outside the centers of power it once sought to
influence.

Although criminologists energetically debated various methodological and theoretical
approaches to the study of criminality, they were in broad agreement as to the place of their field
vis-a-vis institutional legal reform as something meant to be methodologically outside the
political process and yet invaluable to it. It fit neatly into an envisioned model of depoliticized
technocratic governance, in part stemming from a reaction to the hyperpoliticized Nazi years.
According to this model, the social sciences would identify the roots of human behavior and
develop a program to modify said behavior along socially beneficial lines, and the
representatives of the legal order (jurists and legislators) would then implement this program.

This apolitical—or even anti-political—understanding of the role of social science vis-a-vis the
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state turned the Nazi political model on its head. While the Nazi ideological program largely
dictated the study of criminality from 1933 to 1945, criminologists in the Federal Republic
believed that, once their work was cleansed of ideological influence, the framework for a rational
criminal policy (Kriminalpolitik) would emerge clearly from their research.'?® This reframing of
politics as subservient to the dictates of social science had little purchase outside this small circle
of experts, not least among those who recognized the intensely political nature of reordering the
legal order. By the time the criminal justice reforms concluded in 1976, they showed few traces
of criminology’s influence. Criminology had succeeded in establishing itself as an academic field
of study in the postwar years unbeholden to the priorities of the justice system.

By the late 1970s, criminology had become a narrower, more modest version of the field
that, in the immediate postwar decades, had confidently aimed to uncover the roots of criminality
and guide criminal justice reform. The discipline had largely conceded that criminality was an
infinitely complex phenomenon, and that criminology was ill-equipped to answer two
fundamental questions posed to it by criminal law: What was the source of criminality? And,
given the many criminogenic factors they identified, why did most people not commit crimes?*2
This was because the two fields were no longer speaking the same language. As Hans Goppinger
observed, between criminology and criminal law, “even the concept of ‘crime’ itself has, in
essence, only the word in common.”*?” As a result, the field's capacity to offer concrete guidance
for criminal law reform was severely limited, undermined by its inability to produce clear causal

explanations or actionable solutions and its changing research priorities.

125 See, for example, the Hessian psychologist Gustav Nass, who blamed the disappointing outcome of the postwar
reform efforts on the legislators’ reluctance to abandon the “mythological and archaic” foundations of the traditional
legal philosophy in favor of the objective findings provided by the social sciences. Nass, Der Staat und seine
Verbrecher, 5.

126 Horst Schiler-Springorum, Was stimmt nicht mit dem Strafvollzug? (Christian Wegner Verlag, 1970), 42.

127 Goppinger. Kriminologie, 14.

100



CHAPTER 3

“Therapie unter Zwang”: Social Therapy in the West German Prison

This chapter examines how psychology and psychiatry shaped prison reform through the
emerging concept of “criminal therapy.” Human science experts sought to make criminal therapy
the cornerstone of reform, despite paradigm shifts in their fields, the difficulty of applying
general findings to prisons, and inconsistent institutional support. While these barriers ultimately
precluded far-reaching reform, the theoretical and practical discussions surrounding criminal
therapy in West Germany from the 1950s through the 1970s introduced it as an indispensable
component of the welfare state’s obligation to its inmates. Drawing on scholarly and professional
journals as well as academic monographs, | will show how proponents of criminal therapy
struggled to reconcile the ambitious goals of resocialization with the limited possibilities of
therapy or counseling in the prison setting.

In contrast to the courts, which approached the accused in terms of the crime committed,
the prison was “primarily interested in the person of the offender and less in the crime.”* This
meant a collective obligation to help the inmate develop in a way conducive to their reintegration
to society. The pedagogical ideal was core to the idea of the prison dating back to the sixteenth
century, receiving special attention during the Enlightenment as reformers began to apply ideas
about the infinite perfectibility of man to the prison.? The “Erziehungsvollzug” (educational

prison) was understood to be core to the prison’s mission not just by progressive reformers but
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also by defenders of the traditional prison.® Thus, the end goal was never in question, nor was it
particularly new. Rather, German reformers came to believe that reducing the recidivism rate was
a question of technique, and criminal therapy seemed to offer a way out of the wilderness of the
punitive Nazi years.

As the debate unfolded in journals such as Zeitschrift fir Strafvollzug, Kriminologisches
Journal, Monatsschrift flr Kriminologie und Strafrechtsreform, Psyche, and Bewahrungshilfe, it
became clear that the transformative potential of criminal therapy depended on the prison
system’s ability to overcome its own structural deficits and reinvent itself as a “therapeutic
community.” At the same time, social scientists began to conduct studies showing that criminal
therapy in prisons had only a marginal impact on the recidivism of inmates and differed so
significantly from therapy outside the prison that substantial modifications to therapeutic
programs became necessary to adapt to the constraints of the carceral environment and the
specific psychological needs of incarcerated individuals. The model social-therapeutic
institutions (Sozialtherapeutische Anstalten) created in the 1960s and 1970s could point to more
concrete (if still quite modest) achievements regarding recidivism, but the significant
expenditures for creating these institutions and acquiring the requisite personnel meant that these
came with their own set of challenges.

Criminal therapy meant different things at different times in the postwar era. As the limits
of criminal therapy in practice became increasingly apparent, its theoretical ambitions underwent
a gradual but telling transformation. Initially framed as a means of treating the psychopathic
offender through intensive psychological intervention, this individualized model gave way in the

1960s and early 1970s to a more expansive vision: “social therapy” sought to address the
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offender’s “social sickness” through a structured, community-oriented therapeutic environment.
The social-therapeutic institutions were conceived along these lines, envisioned as spaces for the
transformative resocialization of Germany’s repeat offenders. Yet as structural and empirical
obstacles mounted, the reform vision contracted once again. By the late 1970s, therapy had
become less a vehicle for transformation than a tool for humanization, an institutional coping
mechanism aimed at promoting modest forms of autonomy and psychological stability within the
constraints of the carceral system. It was still unclear if criminal therapy meaningfully
contributed to the resocialization of inmates in Germany. What had been established, however,
was inmates’ right to therapy. This was an acknowledgment that, as fully fledged members of
society, they were entitled to psychological care. The introduction of therapy into prisons and the
creation of specialized institutions for inmates with personality disorders marked a significant
step toward humanizing the penal system, even if this progress was tempered by the recognition
that therapeutic methods required major adaptation to work within the prison context.

There was always a tension inherent within the concept of social therapy, however. “The
term social therapy always more or less recognizably implies something else at the same time,”
noted the criminologist Hilde Kaufmann in 1977. “Namely that it is not therapy for the purpose
of relieving or alleviating any tensions, suffering, difficulties, etc., but therapy with the aim of
enabling people to lead a more or less crime-free life. In this respect, the term indicates certain
limits to the use of therapy: Compulsory therapy ordered in criminal proceedings can only pursue
the goal of crime prevention, neither re-education nor healing.”* More maximalist approaches,

however, foresaw a complete transformation of the entire individual, a “reshaping of the
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personality” that could even replace the “parental house” with that of the state institution.®
Where, then, did the state’s responsibility end? Was success simply the prevention of recidivism,
or something more comprehensive? In practice, these questions were largely answered by the
limits imposed by the prison environment itself.

From Treating the Criminal Psychopath to Social Therapy

In the immediate postwar era, criminal therapy drew on the medical model of criminality
to justify intervention in the personality of the offender. This model conceptualized criminal
behavior as a symptom of an underlying psychological or constitutional disorder, positioning
psychiatrists and psychologists as the appropriate experts to diagnose and treat the “criminal
personality.”® Largely confined to prison psych wards and infirmaries, the psychiatrists that
developed criminal therapy saw it as a way to manage the worst impulses of “quarrelsome” and
“psychopathic” inmates, not to prepare them for reintegration into society.” These particularly
difficult inmates were to be lifted out of the traditional prison so they could no longer disrupt the
“erzieherisch” (educational) effect of the institution on inmates with a better outlook for
reintegration.®

In the 1950s, there was a growing sense in the field of criminal psychiatry that the pool of
inmates that might benefit from therapeutic intervention was much bigger than previously
thought. Karl Pietsch, the prison psychiatrist at the Hessian prison of Kassel-Wehlheiden from
1949 to 1966, was one of the first to imagine a more expanded role for psychotherapy in prisons.

Pietsch argued that it was a waste of time and effort to expend the bulk of their treatment efforts
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on psychopathic personalities, i.e., those with abnormal personality traits that predisposed them
towards crime, who showed little prospect of improvement. These were individuals that
exhibited a “high degree of degeneration,” in most cases inborn but sometimes acquired,
regardless representing the “expression of deep-seated, irreversible ruination (Verwahrlosung).”®
Given the degree of psychopathy these individuals exhibited, Pietsch explained that there was
simply “no possibility of therapeutically engaging and molding the psychopathic foundation.”°
Instead, prison psychiatrists needed to turn their attention to the treatment of the class of inmates
that suffered from neuroses, whose conditions were seen as more responsive to therapeutic
intervention. While neuroses emerged when an individual failed to adequately cope with internal
conflicts or external pressures, psychopathy was characterized by a defect of the personality
itself, often inherited.* The critical distinction between the neurotic and psychopathic criminal
was that the neurotic was understood to possess the capacity for insight and emotional
responsiveness, while the psychopath was viewed as manipulative, affectively blunted, and thus
largely resistant to treatment. Both were understood to be subclinical, neither freeing the criminal
from legal culpability nor requiring hospitalization.*? In other words, they were a problem for the
prisons to solve.

Aligning with the view that a wider segment of the inmate population was treatable, some
practitioners began to call for a special “pedagogically and ethically supportive” class of prison
for the express purpose of rehabilitating inmates.*® This emerged from a growing awareness that

the prison sentence itself was not edifying, but rather exerted a crippling effect on the inmate’s
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development. The criminal, deprived of the hundreds of social connections that tied him to his
environment and of its intimate sphere, suffered a “trauma” through the prison system, making
the project of treating the inmate a more complicated matter than treating those outside of the
prison.'* The prison, then, turned out to be an ideal environment for breeding neuroses, and by
helping the inmate overcome some of the emotional distress caused by such a negative
environment, the psychotherapist could help many inmates come to grips with their problems.
The treatment of inmates, however, required a novel approach to therapy that was aimed both at
the treatment of neuroses and the “criminal mindset,” both of which were dependent on each
other.’® Whereas the patient outside the prison was often too tightly wound up by their own sense
of ethics, producing neuroses, the opposite was often the case with inmates: they needed their
conscience reformed and strengthened through intensive and directed Behandlung (treatment).®
The new approaches to criminal therapy that Pietsch referenced were imported from
Anglo-American psychology and laid the foundation for what later became known as social
therapy. Among the most influential of these approaches was Carl Rogers’ non-directive client-
centered therapy. Client-centered therapy emphasized a supportive, nonjudgmental environment
to foster personal growth, based on the belief that individuals could resolve their own problems
when met with empathy, unconditional positive regard, and genuine understanding. By centering
therapy on the client’s perspective and autonomy in one-on-one, client-led sessions, Rogers
framed the process as empowering rather than intrusive.!’ This aligned with the goals of criminal

law reformers, who saw genuine insight into one’s wrongdoing and sincere contrition as
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prerequisites for resocialization.® Nonetheless, there was a clear contradiction between the idea
of a nonjudgmental therapeutic approach and the prison, which ultimately existed as an
institution of judgement. This contradiction would hang uneasily over all attempts to introduce
criminal therapy on a broader basis.

It was Maxwell Jones’ concept of the “therapeutic community” that provided an
actionable framework for a mutually supportive prison system that combined correctional
discipline with a humane social environment conducive to personal transformation. His ideas
emerged from treating British POWs returning from abroad, helping men who had been confined
for years adjust to a changed world and social context—an experience closely paralleling that of
incarcerated individuals. He was then able to put these ideas into practice in a hospital founded
by himself in 1947. Jones emphasized that the social environment was as vital as therapeutic
techniques in promoting recovery. “We began to understand,” he wrote, “that in addition to the
therapeutic efforts of the trained staff, a very important potential for the support and cure of each
patient existed in the sorts of relationships and attitudes which prevailed among his fellows on
the ward and in the hospital.”*° The idea was to immerse the patient in a social milieu that
reinforced positive behaviors and self-responsibility while providing comprehensive emotional
support, turning the entire living environment into a therapeutic instrument. Jones and like-
minded psychiatrists in the Anglosphere envisioned a “therapeutic culture” based on
democratization, communalism, and permissiveness, “an exercise in living” that created “living-

learning” situations that encouraged patients to actively participate in their treatment rather than
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passively receive it.2 With similar debates over the nature of criminality as “sickness or sin”
occurring in the Anglosphere and Germany, it was logical to explore whether such an atmosphere
could be created in prisons, even for inmates who did not meet the clinical threshold of mental
illness. Jones himself was ambivalent on the subject. “We seem to be dealing with a population
which cannot easily be fitted into any psychiatric classification although many might fit under
the general heading of personality disorders,” Jones admitted. “They cannot be isolated as clearly
defined medical or social categories. How, then, is classification with a view to effective
treatment to be achieved?”?! Jones left this question open.

Behaviorism played a crucial role in paving the way for the introduction of therapeutic
techniques in prisons. Prior to the adoption of behaviorist techniques by therapists,
psychotherapy was always a lengthy process requiring months of close collaboration between the
therapist and the client. Under psychoanalysis, neuroses were believed to stem from deep-seated
conflicts requiring interpretation and resolution.?? In the empirically oriented postwar climate,
however, many psychiatric and psychological practitioners came to see traditional
psychoanalysis as outdated due to its interpretive and unscientific nature.?®> Moreover, its
individualized nature was seen as inadequate for addressing issues that were increasingly
understood to be social in nature. Behaviorists, by contrast, viewed these symptoms as learned
behaviors, modifiable through conditioning. In this view, there was no underlying sickness, only

the behavior and the fear sustaining it. Behavioral therapy thus focused not on mental processes
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but instead on helping individuals adapt to life by reducing their outward symptoms. Its appeal to
prisons lay in its simplicity, cost-effectiveness, and modest goals. It required less training and
interpretation, was well suited to recalcitrant individuals, and promised faster results. Its core
principle, that antisocial behavior was learned and could be unlearned, enabled a range of
techniques based on operant conditioning to encourage desirable behavior through reward and
punishment.?

These dynamics and trends came together in the form of “group therapy,” which would
form the backbone of the therapeutic approach in German prisons.? Reformers faced two key
sociostructural obstacles to resocialization: first, adapting to prison rules did little to prepare
inmates for life after release; second, the entrenched “us vs. them” divide between officers and
inmates fostered a counterproductive inmate subculture.?® Group therapy aimed to address both.
The nonjudgmental dynamic between inmates and the group leader (who represented the
institution) was intended to build mutual respect. The structure also created a feedback loop from
inmates to the group leader and ultimately to prison leadership, giving inmates the sense that
their concerns were acknowledged. Consistent with Carl Rogers’ client-centered approach, the
leader did not direct conversation but allowed it to unfold organically, even when it included
criticism of the prison or staff. Practitioners hoped that group therapy could teach inmates to

become less reactive and more reflective about their own feelings and behavior.?” A “new

24 Glnther Schmitt, “Verhaltenstherapie — eine neue Behandlungsmethode?” Monatsschrift fiir Kriminologie und
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attitude towards the objective world of values” was the hopeful endpoint of this type of therapy,
guiding the criminal away from a skeptical view of “goodness and truth,” and towards a sense of
lawfulness.?® Finally, group therapy had the further advantage in that it was cost-efficient for the
chronically under-resourced prison system, as a single counselor could work with multiple
inmates simultaneously without extensive training.

Together with the influences of socialization theory, these elements were bundled
together in the concept of “social therapy,” which enabled advocates to explicitly link criminal
therapy to the project of resocialization. The idea of resocialization presupposed that criminality
was the result of the criminal’s failure to socialize due to disrupted developmental conditions,
inadequate integration into normative social structures, or exposure to deviant environments.
Social therapy proposed to teach the criminal proper socialization through productive interaction
with other individuals, primarily through group work and individualized reflection.?®

Criminal therapy for delinquents was largely uncharted territory for German experts in
the early 1950s. Reformers therefore turned to isolated interwar models as starting points, chief
among them the work of Austrian psychoanalyst August Aichhorn with troubled youth in
Austria’s Besserungsanstalten (reformatory schools). Aichhorn’s concept of Firsorgeerziehung
(welfare education) was rooted in psychoanalytic developmental theory, which held that future
behavior depended on a child’s ability to master impulses by internalizing societal morals,
enabling proper social conduct by developing Realitatsfahigkeit (capacity for reality) and
Kulturfahigkeit (capacity for culture).*® Aichhorn believed these traits could only be cultivated in

an intensely social setting. Anticipating the postwar concept of the “therapeutic community,” he

28 Feige, “Gruppentherapie im Strafvollzug,” 124.
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proposed the cultivation of a social milieu that included not only the youth and their peer groups,
but also educators and administrators. This environment was to be open and permissive, a sharp
break from the rigid discipline then typical of pedagogical approaches. He argued that such
coercion had already failed: “They have not been able to stand the coercive forces of social life,
and yet they are supposed to become social again through institutional coercion?”! Instead,
Aichhorn’s institutions operated under the motto “allow as much as possible.”® The core of his
approach was to offer no resistance to misbehavior, guiding youth to recognize their wrongdoing
through lived experience—a “utilization of daily conflicts to achieve the educational purpose.”
Mistakes were to be tolerated in a setting where consequences were instructive but not punitive.
Education occurred “not through words, speeches, admonishments, reprimands, or punishments,
but through experiences.”** While differences remained between educating troubled youth (who
might not be delinquent) and rehabilitating adult inmates, reformers saw in Aichhorn’s approach
a model for group therapy’s potential to foster the kind of mutually supportive social dynamics
essential to resocialization.® Crucially, Aichhorn’s permissiveness was not merely personal but
institutional, requiring a wholesale rethinking of the prison’s structure, operations, and purpose.
Owing to the proliferation of these new therapeutic concepts in international discourse
and a growing recognition that many inmates could benefit from therapy, in the 1950s prison
authorities began experimenting with therapeutic programs beyond the small subset previously
deemed treatable. Influenced by psychoanalytic theories of personality development and Anglo-

American models of socialization such as Edwin Sutherland’s theory of differential association,
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experts increasingly viewed criminality as the “culmination of latent developmental crises or
social conflicts” that required a “working through of the psychological dispositions and
environmental reactions that led to the punishable act.” This was to be done through “systematic
supervision and psychological guidance in a natural social environment.”3®

This shift was significant because it reduced the emphasis on categorizing inmates,
suggesting instead that the universal remedy lay in socialization. It did not, however, revise the
essentially pathological view of criminality that had dominated the prewar era and reached its
apotheosis under the Nazi regime. Instead, it was this very same conviction that criminals
possessed a “defective” personality that drove efforts to expand therapy within prisons. What had
changed, thanks to emerging therapeutic techniques and a broader postwar faith in social
engineering, was a newfound confidence that these defects were reversible if only rehabilitation
measures were applied in sufficient intensity and duration. While the Nazi system focused on
eliminating incorrigible offenders, postwar reformers emphasized the rehabilitation of those
inmates considered reformable, who advocates of criminal therapy now claimed made up a much
larger share of the inmate population than previously believed. The underlying framework,
however, remained intact, a continuity that would have significant implications when doubts
later emerged about the effectiveness of social therapy in Germany.

Social Therapy in Practice

The introduction of social therapy in German prisons followed two paths: the
development of social-therapeutic institutions designed to surround inmates with a structured,
supportive environment conducive to behavioral change, and a broader but less intensive

implementation through group therapy for the general inmate population. For both, the central

3 Adolf Daumling, “Die Aufgaben des Psychologen im sozialpsychagogischen Strafvollzug,” Zeitschrift fiir
Strafvollzug 2, no. 6 (1951): 9-10.
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challenge for experts was resolving the “role conflict” between the prison’s custodial (security)
function and its emerging therapeutic role. This tension often led to confusion and inconsistency
in practice, as prison staff were expected to alternate between disciplinarian and counselor,
sometimes within the same interaction. The absence of clear institutional boundaries between
these roles undermined the credibility of therapeutic efforts and reinforced inmates’ skepticism
toward reform initiatives. Reformers attempted to address this conflict by introducing therapy
programs, hiring specialized personnel, and physically separating therapeutic units from
traditional prison wings. Yet these measures were only partially successful, as the broader penal
system remained primarily oriented around control and containment.

The social-therapeutic model later adopted in Germany was originally developed in
varying forms outside Germany; German reformers studied in particular clinics and special
prisons in Denmark, the Netherlands, and Switzerland, all designed to treat repeat offenders or
delinquents with personality disorders.®” Germany’s social-therapeutic institutions were
primarily modeled on the Danish psychiatric prison at Herstedvester, founded in 1942 and led
from the outset by psychiatrist Georg Sturup. After being called to testify before the criminal
code commission in 1958, Stirup’s institution became a key reference point for the German
model later codified with the 1969 criminal code amendments. Herstedvester targeted chronic
offenders who did not meet the criteria for psychiatric hospitalization but were nonetheless
unable to function in society. These were the “outcasts,” individuals who, as Stlrup put it,

“deviate so clearly in interhuman relations that they had no reason to feel solidarity with society

37 German mental health experts and legislators alike frequently toured Dutch therapeutic institutions like the Van-

der-Hoeven-Klinik in Utrecht as they worked on codifying the social-therapeutic institutions as part of the criminal
code reforms. Bericht (iber niederl&ndische psychotherapeutische Anstalten, 01-048 015/2, Elizabeth Schwarzhaupt
Nachlass, Archiv fur Christlich-Demokratische Politik at the Konrad-Adenauer Stiftung, Sankt Augustin, Germany.
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at large.”*® While Dutch therapeutic institutions focused on reintegration by allowing supervised
reentry into society, Herstedvester retained a strong emphasis on security—an aspect that made it
more acceptable to German lawmakers wary of abandoning traditional prison structures. Stiirup
insisted that security did not hinder resocialization. “Walls and rules,” he argued, were essential
to treatment “because the temptation to run away from difficulties, instead of trying to work out
realistic solutions to them, characterizes a great number of our inmates.”®® Therapeutic bonds
were to be formed within tightly controlled group therapy settings, fostering “a feeling of mutual
honesty inside the group” without interference from a society that often misunderstood the
therapeutic process.* For this reason, the “open prison” was never a core demand of therapy-
oriented reformers, unlike those aligned with the field of criminology. Advocates argued that the
closed nature of these institutions was essential: it shielded patients from social hostility and
enabled them to undergo treatment “in peace.”*

Originally envisioned as “custodial facilities” (Bewahrungsanstalten) meant to hold those
inmates too unruly for regular prison, these institutions gradually took on an explicitly
therapeutic character that emphasized rehabilitation over confinement.*? They emerged from ad
hoc efforts to introduce therapeutic elements into the treatment of criminals within prison
hospitals and infirmaries in the late 1950s. The first such initiative was at the prison hospital in
Hohenasperg, where clinic director and psychiatrist Gerhard Mauch began experimenting with
group therapy for delinquents in 1961. Mauch believed that repeat offenders needed integration

into a social and democratic framework in order to replace antisocial loyalties with prosocial
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bonds and develop a sense of responsibility toward others.** Drawing on developmental and
social psychology, he aimed to remove inmates from the prison milieu and place them in a closed
group of doctors, social workers, and teachers who could exert a positive influence. A
therapeutic group, he argued, could offer the same sense of belonging as the asocial prisoner
subculture while redirecting aggressive or otherwise harmful feelings toward productive ends.*
Through this approach, Mauch sought not only to treat individual pathology but to reorient the
inmate’s social identity toward constructive participation in society. The social-therapeutic
project proceeded under the assumption that one could not simply treat an “incident” (i.e., the
crime) but instead must address the underlying personality that drove the criminal behavior.*®
As established international institutions for social therapy showed promise in reducing
recidivism and domestic experiments offered workable models for therapeutic intervention for
criminals with personality disorders, German criminal justice reformers took notice.*® In 1968,
the prison commission recommended creating model social-therapeutic institutions to test the
effectiveness of such interventions on offenders with “significant behavioral abnormalities” or at
least three prior convictions.*” The first of these explicitly designed along the lines of the
commission’s recommendations opened in Diren, North Rhine-Westphalia, on September 1,
1971. Its development serves as a revealing case study of how the ambitious goals of reformers

soon unraveled under practical constraints and public scrutiny.
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In 1968, North Rhine-Westphalia Justice Minister Neuberger commissioned a
comprehensive study to provide an empirical basis for further prison reform. Conducted by the
Institut fur Rechts- und Sozialphilosophie at the University of Saarland, the study used
questionnaires distributed to 20 male prisons across the state. Its findings were sobering: the
state’s prisons in their present state were wholly unfit to contribute to the resocialization of its
inmates. The physical infrastructure was outdated and built for isolation rather than
rehabilitation. Prison directors had no non-juridical training and were burdened with
administrative tasks that prevented meaningful engagement with inmates. The teachers,
psychologists, and social workers primarily responsible for resocialization were vastly
outnumbered and overstretched, with alarming staff-to-inmate ratios: 1:289 for social workers,
1:426 for teachers, and 1:1789 for psychologists. Only four of the surveyed prisons employed a
psychologist, despite 1961 regulations assigning them a central role in personality assessment.
None were trained in social-therapeutic techniques.*®

The greatest barrier to resocialization, however, was the role conflict facing prison
officers, who made up roughly 80% of the staff and had the most contact with inmates. Charged
with both maintaining institutional security (“custodial” role) and supporting inmate
resocialization (“therapeutic” role), the officers came to see these duties as fundamentally at
odds.*® Thus, Neuberger’s study pointed to the importance of redefining the officer-inmate
relationship. The success or failure of the prison’s resocialization aims rested on “the question of
whether it is possible to overcome the structurally determined social distance between the

supervisory staff and prisoners and to integrate both sides into concrete social prison groups.”>°
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The study accordingly proposed reorganizing inmates into “support groups”
(Betreuungsgruppen) of no more than 30, each supervised by a prison officer. In this model,
officers would oversee inmates’ daily needs and gradually build personal relationships. The
approach offered two advantages: it eased the burden on the understaffed Sozialstab
(psychologists, psychiatrists, and social workers), and it shifted the officer-inmate relationship
from authoritarian to cooperative. In effect, it recreated the principles of the “therapeutic
community” and group therapy—without excessive cost. This, however, required a clearer
resolution of the officers’ role conflict.>

Whether this transformation was possible hinged on understanding how guards saw
themselves and were seen by inmates. A study by psychologist Adolf Daumling and sociologist
Kurt Possehl found that officers believed a healthy distance (“eine gesunde Distanz”) was
required to do their jobs, resisting reformers’ calls to adopt more psychologically informed
approaches.>? Most officers had entered the profession later in life, often as a second or third
career, and did not view their work as a humanitarian calling in the way social workers or
educators might. This led Ddumling to conclude that egocentric motivations were common and
would complicate any shift toward a rehabilitative ethos. Yet there were also signs of idealism:
many officers expressed a desire to help inmates but felt too overburdened to take on a
pedagogical role.>® Daumling’s survey of 300 officers revealed a punitive outlook in the abstract.
56% believed resocialization efforts undermined security, and 80% thought society was too

lenient on criminals. However, many supported specific resocialization measures: 54% endorsed
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eliminating uniforms, 80% favored more training on inmate interaction, 70% supported
expanded group activities, 64% backed increased visitation rights, and 71% believed inmates
should receive full wages.>* Daumling and Possehl concluded that successful reform would
require reorienting prison officers away from a “semi-military” mindset toward a “civilian
social-pedagogic” role.> Only then could the “structurally induced relationship of tension”
between inmates and staff be resolved. While inmates generally did not feel humiliated or
tyrannized by guards, many reported being treated with condescension, as second-class humans,
mocked or dismissed.*® They had little expectation of receiving personal help from officers.
Since most guards already believed they were fulfilling the aims of resocialization, appealing to
their better judgment alone would not be enough.

On the basis of these results, Neuberger spearheaded a radical restructuring of the prison
experience, beginning with a model social-therapeutic facility at Diren. As plan work for the
new institution began in 1968, Neuberger laid out before the public his vision for a prison system
“based on genuine humanity,” that would “tap into that corner of [the inmate] which contains his
positive dispositions,” teaching him to “cope with life through self-responsibility while
respecting the rights of others.”” Neuberger, who believed that the pedagogical mission of the
prisons amounted to “a social task of equal importance to schools, universities and hospitals,”
advocated strongly for the introduction of the social-therapeutic model to the state’s prisons,
arguing that only with “modern methods of cooperation” and a “social-pedagogic climate” could

the type of behavioral and personality transformation occur that allowed true resocialization.>®
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Diren opened on September 1, 1971 with ambitious goals: resocialization, the "de-
prisonization™ of the institution, fostering openness to therapy among inmates and staff, and
resolving the role conflict between custodial and therapeutic functions.>® The setting was
designed to resemble a therapeutic community rather than a conventional prison, with greater
personal freedom and shared responsibilities designed to teach the inmates the social and conflict
resolution skills necessary for reintegration. Thirty-three inmates lived in small groups alongside
a group leader, sharing dedicated spaces for cooking and leisure to promote everyday
cooperation, but possessed their own rooms for sleeping that they could choose to lock or not.
Traffic between the living groups was open and often encouraged and restrictions on outside
visitors were minimal. Television, radio, newspapers, sport, crafts, and discussion groups were
all part of the institution’s leisure offerings. At the same time, inmates were expected to
participate in a wide range of therapeutic measures, including individual psychotherapy, group
therapy, and vocational training overseen by one psychiatrist, two psychologists, and four social
workers, and eighteen supervisory staff.%° Together, these elements reflected an effort to create a
normalized environment in which therapeutic intervention was woven into the fabric of daily
life.

The employees involved in the Diren experiment described strong initial momentum,
noting that inmates responded positively to the opportunity for personal growth and actively
engaged with the program’s goals: “The enthusiasm and willingness to use the treatment

opportunity in Diren to overcome personal difficulties led to a great willingness to cooperate and
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to behave well - people were anxious not to disappoint each other.”®* The inmates “were
prepared to take responsibility for each other and the group. Efforts were made to help loners,
insecure residents and depressives...In crisis situations involving individuals at risk of self-harm,
members of the residential group took over observation in addition to the therapeutic on-call
service. There was a willingness to listen to and respond to the needs of others. People visited
each other in the living rooms, met in the common room or with the social worker and invited
each other to small celebrations on the occasion of births and holidays etc.”®? Familiarity
gradually opened new avenues for communication, and the beginnings of a “therapeutic
community” were clearly discernible.

From the outset, however, Diiren faced hostile coverage from the local press, which
covered the permissive environment at the institution with suspicion. The Kélnische Rundschau
criticized the institution’s “strange practices” such as allowing the inmates a say in determining
its regulations, their freedom of movement in civilian clothes, and leaving cell doors unlocked at
night. “The question arises,” one reporter wrote, “if such ‘experiments’ exceed the permissible
limits of prison security.” Weeks later, the paper published a letter allegedly from a Diiren inmate
claiming he had gained 24 pounds—*“we live like God in France here”—and that romantic visits
occurred with minimal oversight.®® Bild magazine presented life in Diiren as a veritable
bacchanal, filled with partying, alcohol, and women.%

Against this background of suspicion, in early 1972 a series of incidents inside Diren

came to light that ballooned to a full-blown scandal and threatened to derail the entire social-
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therapeutic project. In a series of articles for the Duisseldorfer Nachrichten, the journalist Helmut
Locher reported on the illicit brewing of alcohol, the sexual harassment of female staff members,
and a violent altercation between inmates.% The local tabloid press sensationalized the
allegations further, speculating about drunken brawls and orgies. The overall effect of this press
campaign was to present Diren as a lawless experiment in permissiveness that endangered
public safety and mocked the very idea of punishment. Although later investigations by Der
Spiegel and Die Zeit found Diiren to be an orderly and well-run facility, the damage was done.%®

North Rhine-Westphalia’s SPD justice minister Josef Neuberger capitulated almost
immediately to the institution’s critics, assuring the CDU opposition that he had introduced
appropriate countermeasures, among them the stricter supervision of packages and visits for
inmates.®” He later instituted stricter supervisory controls over the inmates, enacted punishments
for refusals to work, and replaced the psychiatrist Rasch with a jurist as director of Diiren.®® The
new measures stood in stark contrast to the ideals of inmate autonomy and therapeutic
engagement that had defined Diren’s founding phase. Critics sympathetic to the reformist aims
of the social-therapeutic prisons argued that these changes transformed the institution into a
hybrid model that retained the outward language of rehabilitation while effectively reinstating
the punitive ethos of the conventional prison.®® Rasch, for his part, accused Neuberger of a

“panicked reaction” that misunderstood the experimental nature of the institution.’”® Prison staff
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defended the facility, arguing that confronting conflict and teaching inmates to resist temptation
were integral to the therapeutic mission. Both the alcohol and sexual harassment problems were
addressed through therapy and had been considered long resolved by the Diiren administrators
until they reappeared on the pages of the local papers.”

More skeptical observers, however, saw the controversy surrounding Duren as
emblematic of the challenges in establishing a “therapeutic community” within a prison setting.
The media’s framing of Diren rarely engaged with its theoretical foundations or experimental
nature. Instead, it simplified the project into a binary of permissiveness versus discipline,
ignoring the deeper questions about what rehabilitation might require. In doing so, public
discourse demanded results from social therapy while denying it the time and flexibility
necessary for genuine transformation. When every interaction was subject to therapeutic
interpretation, minor incidents that were commonplace in traditional prison settings, such as
disputes over television access or alcohol use, quickly escalated into broader debates about the
legitimacy of social therapy itself.”?

Precisely because Diren’s model rested on trust, openness, and voluntary cooperation, it
was highly sensitive to external pressures. The shift in political support, amplified by negative
press, undermined the delicate social fabric that had begun to form within the institution. As soon
as suspicion replaced trust, the therapeutic model struggled to sustain itself. Inmates and
therapists alike chafed under the new restrictions as Diiren began to resemble the traditional
prison that it was supposed to supplant. Living group dynamics deteriorated, and counselors

observed growing mistrust and disengagement among the inmates. “The disillusioned residents,
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unable to understand the reasons behind these developments and feeling like pawns of powerful
interests, fell into resignation or displayed irritability and aggression,” recalled one group leader.
As a result, “the willingness to engage with one’s own problems diminished,” and with it the
core rationale for the institution.”

The events at Diren highlighted the fragility of ambitious penal reform when confronted
with public scrutiny. Conceived as a model of therapeutic rehabilitation, Diiren sought to replace
punitive confinement with a structured community grounded in psychological care and mutual
responsibility. Yet its experimental nature became its greatest liability. The imposition of
traditional disciplinary measures in the wake of media sensationalism about its mission
undermined the atmosphere of trust that undergirded the project. Duiren’s planners, who saw a
degree of normalcy as essential to successful resocialization, had not anticipated the public’s
insistence on denying such normalcy to convicted offenders. In the end, Dlren’s promise was not
undone by the inmates’ unwillingness to change but by the broader system’s inability to sustain
an alternative vision of justice.

Ultimately, this became a defining feature of all Germany’s social-therapeutic
institutions, as justice officials refused to cede decision-making power to therapeutically trained
staff or administrators. Richard Waxweiler, a clinician at the Berlin-Tegel prison, recalled how
the institution’s social-therapeutic division was “so paralyzed by long-standing rivalries and
disputes” between the jurists and the therapeutic experts that “it became difficult to realize any
kind of therapeutic orientation” in the prison. This culminated in the dismissal of a therapist who

refused to grant prison officials access to an inmate’s confidential treatment files.” The jurists in
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charge routinely made key decisions—such as inmate work assignments—without consulting
therapists, who were already overburdened with responsibilities in the regular prison.” This
arrangement ensured that the social-therapeutic institutions would not, as initially promised,
resolve or overcome the resocialization and custodial-security “role conflict” that reformers saw
as an obstacle to successful rehabilitation. At best, it would be managed.

Other social-therapeutic institutions that emerged around the same time avoided scandal
on the scale of Diiren but nonetheless faced questions about their cost and efficacy regarding
recidivism. A study of “middle-risk” inmates at Hamburg’s social-therapeutic institution
(Sonderanstalt Hamburg-Bergedorf) found recidivism rates about ten percent lower than at the
city’s traditional prison.”® In 1973, Hamburg-Bergedorf officials were accused of “sugarcoating”
recidivism statistics by excluding difficult inmates who had been transferred back to the regular
prison and those who reoffended after release in other states.”” This despite the fact that the
institution could already select its clientele and thereby guarantee a favorable pool of inmates for
resocialization.

The central political question was whether a ten percent reduction in recidivism justified
the cost. Hamburg-Bergedorf maintained an almost 1:1 staff-to-inmate ratio, including two
directors (a doctor and a jurist), a psychiatrist, a psychologist, and a social education worker for
just 34 inmates. After a three-month diagnostic phase—used to assess needs, problems, and

skills—came a 9-12 month implementation phase featuring outside work, free movement,
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therapeutic programs, and a six-month pre-release transition.”® The model was personnel-
intensive, costly, and offered no clear path for broader application within the prison system.

The social-therapeutic institutions were imagined either as an intensive, all-encompassing
treatment milieu for resocializing habitual offenders or as a collecting tank for Germany’s most
unmanageable criminals.”® Which task the experimental institutions were meant to fulfill was
never fully clarified. The persistence of the custodial-security mandate, even within spaces
nominally dedicated to therapy, exposed the difficulty of reconciling punishment with treatment.
Their legacy lies less in systemic change than in the enduring tension they exposed between the
ideal of resocialization and the entrenched ideology of control that dominated the traditional
prison system.

Despite the attention given to the social-therapeutic institutions, the prison commission
had made it clear that they were not bifurcating the prison system into a resocializing prison and
a custodial prison. Both the social-therapeutic institutions and the regular prison were to pursue
as far as possible the goal of resocialization.?’ North Rhine-Westphalia took a leading role in this
area. The NRW Justice Ministry launched a major hiring campaign to strengthen its social-
pedagogic capacity under Neuberger and his successor after 1972, Diether Posser. Whereas in
1967 only 8 psychologists were employed in the NRW prison system, that number had risen to
83 by 1977. The number of teachers and social workers rose from 99 to 266 in the same time
period.®! Group therapy was institutionalized across all prisons with an aim towards encouraging

the inmates to overcome their “immaturity and susceptibility to criminal acts” by helping them
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“activate unrealized or neglected personal strengths, thereby gaining self-confidence and
affirming and assuming social responsibility.”8? Although not all of the West German states
matched NRW’s investment in resocialization measures, from the mid-1960s onward group
therapy became available for more and more inmates throughout the Federal Republic, even
outside the model social-therapeutic institutions.

The introduction of social-therapeutic techniques to the traditional prison
(Normalvollzug) thus garnered increased attention as reformers sought to test their applicability
beyond specialized institutions. In doing so, they encountered the distinct challenge of
conducting therapy in a prison setting. The prison had its own logic, its own social dynamic, and
its own set of psychological stressors. “The psychoanalyst is exposed here not only to the
pathology of an individual, but to the pathology of institutions,” wrote the neurologist Walter
Brautigam.8® The “ceremonial” aspects of traditional therapy, such as the comfortable furnishings
and friendly atmosphere, were absent in the prison setting, leaving therapy stripped of its usual
warmth and subsumed by the institution’s stark, impersonal environment. Combating the
“psychotic despair” generated by the monotony of the prison routine and its oppressive discipline
was recognized as one of the primary tasks of prison therapy.®* The “infantilizing” effect of its
artificiality and constrictions was one of its chief pathologies.

“Previously filled roles are lost, replaced by limited, institutionally necessary, but

otherwise absurd role substitutes, which, after leaving custody, manifest

themselves, previously latent, into the stigmatizing role configuration of the

criminal, the previously convicted. The fact that actions that can be carried out

naturally and without reflection outside the institution now have to be carried out

within the framework of complicated rules and regulations, standardized by
authorities outside the person, permanently destroys the person's economy of
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action. The inmate no longer receives any feedback that confirms to him that he

shapes his immediate environment himself, that he is autonomous, self-

determining, he learns to reactivate childlike forms of dependency, responsible

behavior is made superfluous and impossible in the long run, personal

responsibility is reduced to punishability (Bestrafbarkeit).”®

Since the prison’s traditional model for inmate interaction involved reducing informal
contact to the bare minimum and operating according to strict standards of conduct, prison
therapists often found themselves at cross purposes with prison administrators as they tried to
work within these constraints.®® These officials tended to view prison therapy as an “additive”
rather than “integrative” component of the prison system, and viewed the therapist as a caretaker
for difficult inmates or as an “alibi” to showcase the institution’s modernity.2” As a result,
therapists were left navigating a precarious and often symbolic role: ostensibly modernizing the
system, yet rarely effecting meaningful change in its structure.

Even with support from the upper echelons of the prison bureaucracy, efforts to
implement therapeutic reforms often foundered on the entrenched culture and power dynamics
within the prison. A 1969 study of group counselling at the Schwabisch Hall youth prison was
prematurely terminated due to negative reactions among the prison guards towards the therapy
work, primarily due to the willingness of therapists to address “internal institutional problems” in

the group sessions, which in turn led to direct “reprisals” from the guards.®® In another study,

conducted over half a year at a youth prison in early 1971, four prison officers were given a
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dedicated group of inmates to supervise without any other duties.®® Predictably, problems soon
arose: the prison officers not included in the study protested that their colleagues did not have to
wear uniforms and demanded the requirement be reinstated. They resented being implicitly
relegated to custodial roles and felt “cut off” from inmates, who were increasingly reluctant to
trust them. There was also resistance from unexpected quarters. The social workers acted
territorial towards the appointed supervisors, reluctant to cede their status as the institution’s
experts in matters of inmate care.*

Gunter Schmitt, director of the social-therapeutic institution at Ludwigshafen, admitted in
his 1980 book that he had originally intended to write about the therapeutic procedures used
there. However, after assuming the role of director, he came to believe it was more important to
examine the structural deficits that prevented the institution from fulfilling its mission.%*
According to Schmitt, social-therapeutic institutions were built to create a “fear-free
environment” in which inmates could express themselves without fear of reprisal, enabling real
behavioral change and teaching them how to form meaningful personal relationships.®? In
practice, however, Ludwigshafen fell far short of the ideal of a therapeutic community. Inmates
were excluded from decision-making processes, and traditional authority structures remained

intact. Staff justified this by citing the inmates’ “learning deficits,” but the result was a rigid
hierarchy incompatible with therapeutic goals. A therapist trying to teach an inmate how to set
boundaries—such as learning to say “no”—was undermined by both the informal inmate code of

reciprocity and the hierarchical demands of prison staff, who resisted anything perceived as a
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challenge to their authority. This often created tension between custodial and therapeutic
personnel. Efforts to foster self-confidence and autonomy in inmates were frequently interpreted
by staff as defiance and quashed.®® This was a prison system that quickly reconstituted and
perpetuated hierarchies even when new initiatives were introduced to counteract them.

The therapeutic relationship itself, which was ideally based on voluntary association and
earnest participation, could not exist in the same way in the prison—it was necessarily a
relationship “under coercion,” since it was not the client who had opted for psychotherapy, but
the court or prison administration that had ordered or approved it for the inmate. The inmates’
personalities had been shaped by harmful coping mechanisms and the internalization of society’s
discriminatory attitudes. They saw each other as the “enemy” and regarded one another with
mistrust while adhering to a “show no weakness” ethos that frustrated attempts to create
workable therapy groups.®* At its worst, prison therapy involved confronting “fouled cells,
sloppy clothes, excessive sick notes and a refusal to work,” as well as “fights,” “flight,” and
“almost uncontrollable fits of rage.” According to Stephan Quensel—Thomas Wiirtenberger’s
protége and Professor of Resocialization and Rehabilitation at the University of Bremen—these
behaviors were indicators of a “deep-rooted depressive-fatalistic sense of self-worth” born from
both fear of others and the fear of “no longer being normal.”® In a typical prison, these “acting
out” behaviors were suppressed, only to arise again after release, having found no real
resolution.®® Therapists had to be prepared to carefully comb through complaints about the prison

to get a glimpse into the inner lives of their charges. “Only slowly did we realize that these were
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externally packaged emotional signals,” recalled a group leader at Diren. “It became
increasingly clear to us that the clients wanted to show us in this relatively non-specific way that
they were suffering.”®’

Gerhard Mauch, Hohenasperg’s first director, stressed that the successful social therapy
required a degree of Verunsicherung (destabilization) or Leidensdruck (expression of suffering)
to make the inmate receptive to change. Though Leidensdruck was recognized as a key
component of therapy in non-prison settings, chronic offenders were often reluctant to
acknowledge such inner turmoil and submit to therapeutic treatment.®® For this reason, Mauch
believed relying on other indicators besides a concrete expression of psychological suffering was
justified.%® Wilfried Rasch, the director of Diiren, went even further, arguing that the crime itself
was an expression of suffering, a cry for help that by itself justified therapeutic treatment. True,
this was not the same expression of suffering exhibited by the neurotic personality or the
profoundly mentally ill, but criminals, argued Rasch, identified strongly with an outsider status
such an expression would endanger.'® Instead, the Leidensdruck of the inmate manifested as
“the knowledge of his failure” to adhere to conventional norms: “He suffers because he is
unable to adhere to these norms, because he repeatedly slips up despite good intentions.”%* In

their attempts to build a “new moral awareness,” the psychotherapist was thus justified in
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exacerbating the inmate’s state of Verunsicherung in hopes that a true Leidensdruck, and thus
willingness to be treated, would emerge.%

A report by Achim Mechler, who succeeded Mauch as medical director of the newly
christened Sozialtherapeutische Anstalt Ludwigshafen (Hohenasperg), revealed the degree to
which traditional psychotherapy had to bend to the unique requirements of the prison. The
Leidensdruck and attendant will to be treated, contrary to Mauch’s expectations, never emerged
among the institution’s inmates, and so they had to content themselves with secondary
motivations to convince them to participate: institutional perks and the potential for early
release.'® Mechler attributed this reluctance to damage inflicted by the regular prison. “The
prisoner is skeptical, reserved, mistrustful,” he wrote. “He has usually been locked up for several
years and has not had good experiences in prison. The fact that someone suddenly comes along,
devotes himself to him, listens to him and responds to him is too unfamiliar an experience not to
be initially resented.”%%* The team at Ludwigshafen were careful not to overpromise, offering
inmates only the chance to learn more about themselves and possibly come to terms with the
stifling prison environment. Inmates sat facing the therapist, rather than lying down in the
traditional manner, to reduce anxiety and allow for observation of gestures and expressions.
Therapists could not remain neutral or withholding, as inmates expected active engagement and
were used to adopting a passive stance toward staff. They had to be especially sensitive to the
inmates’ emotional vulnerabilities, since the wrong word could erase months of therapeutic

progress. Psychoanalytic tools were largely set aside in favor of building a positive relationship

that would not collapse when deeper emotions surfaced. Therapists had to show flexibility, such
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as writing to an inmate who threatened to end therapy, demonstrating their commitment. For
similar reasons, they also shared personal thoughts and feelings to meet the inmate halfway.% In
1979, Mechler would resign from his position in protest of the “appeasement and pacifying
function” of the institutions of prison therapy, “which masks the worst shortcomings” of the
penal system.10®

Reporting on his experiences at the Berlin-Tegel prison, the psychotherapist Walter
Kindermann recalled how instead of honest, forthright communication, a kind of mutually
acknowledged but therapeutically unproductive “game” inevitably emerged between the therapist
and the inmate, in which the inmate shared personal tidbits in exchange for the benefits of a
positive assessment by the psychologist, which could lead to new privileges or even early
release.'%” According to Kindermann, the therapist’s role was to create a space amid the stifling
atmosphere where mutual trust and familiarity could take root. He guided inmates in exploring
the range of actions (Handlungsmdglichkeiten) available to them and provided a setting for
self-reflection, ideally culminating in an orientation toward socially accepted values. For
Kindermann, psychotherapy in prison needed to possess an “emancipatory character”; It could
not merely foster basic adaptation, but instead must work towards producing independent, free,
and fulfilled individuals.®

But whereas Kindermann still held out hope for an emancipatory form of prison therapy,
others working in similar environments encountered only the stubborn limits imposed by the

institution itself. Heiner Christ and Tilmann Moser, two German psychotherapists, conducted

experimental group therapy sessions with delinquent youths and published the complete
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protocols of their sessions along with personal reflections. Moser, in particular, aimed to temper
the growing enthusiasm for group therapy by demonstrating how difficult it was to enact
meaningful change within such a hostile environment. Though group therapy had clear
advantages, he argued, it was far from a panacea. The inmates were deeply damaged individuals,
isolated in an institution that continued to inflict harm. The prison’s rigid culture severely
constrained their ability to communicate, reducing therapy to little more than helping inmates
identify their own emotions. Resolving or processing them was another matter entirely.

Prison therapy, Moser observed, often consisted of “practicing the use of terms that can
be used to address deactivated areas of emotion and conflict.”1%° Even this modest task, more
pedagogical than therapeutic, frequently triggered what he called “occupational accidents”
(Betriebsunfalle): an honest discussion of one’s own emotions could be perceived as
provocation, insult, or crassness, and would easily dissolve into ridicule or dismissal.*° A wide
gulf separated the educated, middle-class therapist from his working-class clients in terms of
worldview and mindset. Moser had assumed fear would be a central topic of discussion, only to
find that the prison’s prevailing culture of masculine toughness rendered the very word
unacceptable. “As soon as the word fear was mentioned,” he recalled, “they disputed with
surprise, anger, or indignation the idea that they could be afraid.”*!* In the course of their
therapeutic sessions, Moser grew increasingly frustrated by how firmly the youths clung to the
negative emotions—nhatred, scorn, mistrust, and brutality—which had served them well in an

unloving environment. “They return to them quickly,” he wrote, “panic-stricken by the gentler
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feelings, fearing collapse, disappointment, and the overwhelming intensity of their repressed
desire for emotional reparation.”*?

The therapeutic process also heightened inmates’ awareness of their own condition
without offering viable solutions—allowing, as he put it, “the depression behind it all... [to]
emerge.”**® Moser concluded that it was nearly impossible to counter the overwhelming feelings
of impotence instilled by their upbringing, fate, and the prison environment itself. The group
sessions were unequipped to tackle the structural conditions underpinning their distress, and
Moser recalled how inmates responded in varied but uniformly desperate ways to the imposing
permanence of the prison. One participant lashed out at perceived slights, his struggle against
dependency so fierce that “no price [was] too high to pay to avoid fear.” Another fell into silence,
claiming he had “forgotten” his problems and no longer wished to participate. “Perhaps that is
the best thing to do in this murderous climate,” Moser conceded. Others resisted the therapist’s
interpretive framing altogether, occasionally snapping, “We are not interested in your stupid
thoughts.”14

Nearly a decade later, Heiner Christ’s published protocol documents of his group therapy
sessions at the youth prison Rockenberg in Hesse revealed that little had changed on this front.
The prison itself remained the greatest obstacle to therapeutic progress. In his introduction,
Christ lamented that the “development and maturation” of his clients was repeatedly “strangled”
by “the murderous and inhibiting effect of prolonged imprisonment.”**> He encountered even
greater resistance than Moser in trying to build a therapeutic community. Escape attempts by his

clients early in the project soured officials on the experiment, and the treatment staff’s needs
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were often ignored when it came to inmate transfers or disciplinary matters. Efforts to involve
guards in the therapeutic process quickly failed, as inmates refused to look past their custodial
roles.’® And yet, some progress was made. By the end of the two-year project, a semblance of
therapeutic community had begun to form. Some group members were entrusted with facility
keys, and one inmate even chose to spend part of his leave back in the prison so that he would
not have to miss a group session.'!’ These outcomes highlighted the paradox at the heart of
prison therapy: that meaningful engagement was possible not because of the institution, but in
spite of its structural and cultural constraints.

Ellen Reinke, a psychotherapist working with inmates, pointed to this disconnect between
the psychological demands of therapy and the prison environment, which both constrained the
therapist’s methods and hindered inmates’ ability to engage meaningfully in the process. As the
therapist encouraged self-reflection and responsibility, the inmate was returned after each session
to isolation, joblessness, and institutional routine. There “was a great discrepancy between the
attitude that was demanded of him in the conversations...versus the attitude that was demanded
of him the rest of the day, namely to make the institutional routine the measure of his needs and
actions.”*'8 The psychotherapist had limited means at her disposal to make a difference despite
the overwhelming institutional pressures to which the inmate was subjected, a task made even
more difficult by the fundamentally different ways therapists and inmates perceived the world.
Therapists often tried to relate to the inmates by drawing on their own experiences, Reinke
wrote, but this approach failed to reach them due to the communication barrier erected through

class, cultural, and emotive differences. Moreover, many inmates, she observed, had learned to
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talk about their past through clichés shaped by the requirements of legal institutions, leaving
therapy stuck at a surface level. One client, for example, appeared calm and self-assured even
when discussing emotionally charged topics—but only, she noted, because “his words serve to
create distance, not to overcome it.” His manner maintained a barrier that no amount of
disclosure seemed able to dismantle.!*® As such, the first aim of therapy was to help the
delinquents verbalize their feelings. The subjects needed to learn how to “relate language to
oneself and one's feelings and to use it in interaction with others.”*?° Broader goals like
preventing recidivism or facilitating reintegration into society were far out of reach given the
resources available for therapy in prison and how narrowly the therapeutic process was confined
by the prison’s restrictive environment. “We have not solved any problems,” Reinke conceded at
the end of her time as a prison therapist, “but we have found that you can talk about them, get to
know them, learn to understand them. We have some of the preconditions for solving them.”?!

The transformative ambitions of social therapy were frequently curtailed by the
entrenched routines and security priorities of the prison. While some inmates benefited from the
new approach, systemic change proved elusive, and social therapy often served more as a
symbolic gesture than a substantive shift in penal practice.

Reassessing Social Therapy: Humanization instead of Transformation

Moser’s and Christ’s experiences revealed why social therapy as envisioned in the 1960s
and 1970s could never serve as the primary vehicle for resocialization. Therapy sessions were

often dominated by inmates’ anger, frustration, and hostility toward the prison and its staff, rather
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than fostering the intended focus on the self.1?? At best, social therapy served as a vent for the
inmates’ frustrations, allowing them to cope with prison conditions, but rarely provided a space
for genuine self-reflection or transformation. In response, the psychiatrists and psychologists
involved in social therapy stopped claiming a central role in the future of the prison system,
shifting from a transformative vision of social therapy to a pragmatic one. Instilling societal
values, they argued, was the domain of law and politics, not therapy. Instead, they redefined the
goal of criminal therapy as alleviating mental suffering and fostering autonomy and self-
awareness in the patient. Humanization, not resocialization, became the primary justification for
providing inmates with social therapy. Proponents of social therapy thus began to redefine their
goals, shifting focus away from the political aim of resocialization toward fostering modest
personal development, regardless of its impact on recidivism.

Both Moser and Christ rejected the idea that therapy should aim at outward adaptation to
societal norms. Instead, they aimed to give their charges “a bit of inner autonomy” irrespective of
whether or not it led to a crime free life.!? It was, wrote Christ, “to a certain extent irrelevant
whether a client continues to steal for the time being... The only decisive therapeutic factor is
that his ego-functions mature in the course of treatment.”*?* If he later made constructive life
choices, these would reflect authentic self-development, not external coercion. Therapy, in this
view, should not focus on the crime itself, but on the client’s personal history and the internal
conflicts it generated.'? Only once these were unraveled could the connection between inner

psychological processes and delinquent behavior become clear to the client. Rather than aiming
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for “drastic, intrapsychic changes in the mental structures of the lawbreaker,” counselors offered
modest “supportive help.”*?® Concretely, this meant cultivating a “stance of tolerance”: an
openness to others and an ability to tolerate uncomfortable interactions and differing perspectives
without resorting to aggression or withdrawal.*?” A central concept emphasized by social therapy
practitioners was Selbststeuerung—the capacity for self-regulation. This approach to social
therapy prioritized self-control and goal-setting as the types of attainable goals that might be
achievable in a prison environment.*?® This stood in stark contrast to Germany’s prevailing
Kriminalpolitik, which demanded a moment of Einsicht—insight or moral awakening—as a
precondition for reintegration. From the therapeutic standpoint, however, such demands were not
only misguided but potentially counterproductive.

The social-therapeutic institutions were founded on the belief that treatment needed to go
beyond merely reducing prison-related behavioral issues and instead aim to permanently
transform criminogenic personality traits.*?® The comprehensive structure of the therapeutic
community in these institutions was believed to offer the best chance for achieving this
transformation. As practitioners involved in these institutions gained experience, they came to
realize that even in prisons completely dedicated to social therapy, the structural constraints of
incarceration continued to hinder the deep psychological change they had hoped to facilitate.
Helmut Kretz, the resident psychiatrist at Dirren, argued that meaningful change was impossible
without dismantling the prison’s entrenched “security and order ideology,” which he claimed

“repelled or corrupted” even the most capable professionals.'*® Therapists were forced to watch
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as their patients were subjected to invasive searches and constant surveillance, while activities
meant to broaden inmates’ sense of autonomy, such as family visits or temporary leave, were
tightly controlled. 3! In such an environment, trust and autonomy, essential to meaningful
resocialization, were nearly impossible to cultivate.

While Gerhard Mauch viewed the ideal outcome as a profound personal transformation
and acknowledgment of wrongdoing, he conceded that such results were rarely attainable given
the rigidity of the criminal personality and institutional constraints. In most cases, he argued,
therapists had to settle for intermediate goals such as external adaptation to social norms, the
strengthening of the ego, reduced destructive tendencies, and the development of limited
prosocial skills.®*> Though falling short of the therapeutic ideal, these modest gains were, in
Mauch’s view, the most realistic outcome when dealing with deeply entrenched behavior.

As practitioners became more aware of the limitations of social therapy within the prison
setting, its goals gradually diverged from the broader aims of Kriminalpolitik. Rather than
focusing primarily on reducing recidivism or enforcing societal conformity, many therapists
began to emphasize alleviating psychological suffering and supporting limited forms of personal
growth. This shift reflected a growing skepticism about the feasibility of using therapy as an
instrument of criminal policy in environments where structural conditions often worked against
genuine transformation. Reinhart Holzapfel, the staff psychologist at Hamburg-Bergedorf,
warned against burdening therapists with the goal of crime prevention. “A therapist cannot treat
with the purpose and the pressure of combating delinquency. If he does so, he must plainly resign

himself to the despair of his task and of himself, whereby his therapeutic potency and vehemence

131 Kretz, Anspruch und Wirklichkeit der Sozialtherapie in Deutschland,” 144.
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will diminish miserably.”*3® Holzapfel saw the prison itself as a major source of neuroses. One of
the chief tasks of institutional psychologists, he argued, was to mitigate this damage by gradually
integrating psychotherapeutic methods into everyday prison operations. For therapy to have any
preventive effect, prison life would need to more closely resemble civil society. Instead, it often
functioned as its “anti-model.” “Freedom and dignity,” he argued, had to be introduced before
even the minimal conditions for crime prevention could be met, and since the prison was so far
away from that aim, the therapist must content himself with intermediary goals.™**

Other therapists echoed this shift in focus. Walter Kindermann, a psychologist at the
Berlin-Tegel social-therapeutic division, argued that the goal of therapy should not be conformity
to legal norms but preparation for a meaningful life.**> Rolf Driebold, therapist at the social-
therapeutic institution in Gandersheim, emphasized addressing acute psychological problems
rather than aiming for a total reorganization of the inmate’s personality. In his view, therapy
should focus less on the inner life of the inmate and more on cultivating social awareness and
practical skills necessary for life in work, family, and society.'*® According to Driebold, five
conditions were essential for therapeutic success: inmates must participate in institutional
decision-making; mutual mistrust between inmates and staff must be dismantled; humane living
conditions must be introduced; institutional and social contradictions must be openly addressed,;
and these efforts must culminate in democratic structures within the institution. Yet none of these
preconditions were met even in the social-therapeutic institutions. “The traditional authority

structure has hardly changed,” he observed, despite years of reform. The professionalization of
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the prison merely introduced new hierarchies. Even initial steps toward inmate participation in
governance were quickly reversed, as privileges were scaled back and bureaucratic control
reasserted.'3’

The same critical atmosphere that led to a reevaluation of the criminological field in the
late 1960s and 1970s also forced a reckoning with the psychiatric model of criminality. Critics
argued that the term Behandlung (treatment) had expanded beyond its original meaning, losing
precision and enabling coercive or paternalistic measures to be framed as therapeutic and thus
blurring the line between care and control.*® As socialization and deviance theories replaced the
personality-based model of criminality, criminal behavior was increasingly viewed not as a
manifestation of individual pathology, but as a reaction to social environments and structural
inequalities. This shift undermined the legitimacy of therapeutic interventions that treated
inmates as psychologically defective individuals in need of correction and raised broader
questions about the compatibility of social therapy with the coercive nature of the prison system
itself. Rather than humanizing the prison, framing criminal behavior as a form of illness merely
replaced legal sanction with clinical intervention and shifted attention from the legitimacy of
punishment to the effectiveness of therapeutic outcomes, particularly in reducing recidivism. The
consensus around treatment and resocialization had concealed the extent to which traditional
mechanisms of power and discipline persisted under therapeutic rhetoric. Labeling inmates as “in
need of treatment” was itself dehumanizing and often plainly inaccurate. The fact that the
majority of the inmates held in specialized institutions were minor property criminals

underscored this. In such cases, these critics argued, “sickness” became a political classification,
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not a medical one.'3 Joachim Hieb, a psychiatrist at Berlin’s prison hospital, rejected the
common notion that criminality was a “disease curable by medication or...psychotherapy,”
warning of the risks involved when broad goals were set without critically examining the
underlying causes of an individual’s criminal behavior.”4

The ideology of treatment cloaked its coercive functions behind self-evident moral goals,
since after all, “striving for the recovery of a sickness” was beyond criticism.**! When
resocialization was made the goal of therapy, social conformity itself became reified. Deviance
was pathologized, while normative behavior was idealized as rational, mature, and free.
Psychiatrists, in presenting themselves as neutral facilitators of adjustment to social norms, were
in fact internalizing those norms and positioning themselves as agents of society against the
deviant minority.*? Attempts to project Leidensdruck onto criminal behavior seemed equally
spurious, since the criminal did not “suffer” under his crime the way a person with mental illness
did.*® Unlike the mentally ill, who sought help due to a subjective awareness of suffering,
criminals were externally sanctioned for their actions. According to these critics, interpreting
their compliance as internally generated suffering elided the role played by institutional coercion.

Leftist critics went further, rejecting the very premise of resocialization within a capitalist
order. They argued that criminal behavior could not be addressed meaningfully without
confronting its structural roots: commodity fetishism, competition, alienation, egoism, and social

fragmentation.'** Efforts to “resocialize” offenders while ignoring the social pathologies that
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produced crime were doomed to fail; efforts that did confront these issues would, ironically,
render the “cured” individual maladjusted to a fundamentally sick society.*® Psychiatry’s
continued reliance on organic-biological models to explain criminality and devise treatment
procedures served to individualize guilt and deflect attention from society’s role in producing
deviance. Biological explanations rendered social critique meaningless; if deviance was rooted in
nature, structural conditions were irrelevant.**® While the social-therapeutic institutions formally
adopted a relational model—seeing behavior as communication shaped by social context—they
ultimately targeted symptoms rather than causes. Their practical focus on coping mechanisms,
rather than structural change, made even well-meaning therapeutic measures appear as “defiant
actionism,” an effort to mask institutional impotence by projecting the appearance of reform.*#
The growing disillusionment with the treatment paradigm centered not only on its
practical limitations but also on its unacknowledged political content and conceptual overreach.
Psychiatrists like Mauch and Rasch who insisted their work was “apolitical” only underscored
how deeply the treatment ideology had become embedded.'*® Yet that very ideology was itself
political, and its costs were becoming apparent. According to Tilmann Moser, the prison
psychiatrist’s pretension to be able to “treat” criminality had burdened the prison with a
population of individuals with personality disorders or mental abnormalities that it was ill-
equipped to handle.*® Psychiatric institutions were reluctant to take in such offenders, fearing

the security challenges they posed. These individuals were neither mentally ill enough for

committal nor manageable in standard prisons. While social-therapeutic institutions were
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envisioned as a solution to this impasse, the dominance of the Krankheitsbegriff in contemporary
understandings of the criminal personality meant Germany’s psychiatrists, psychologists, and
therapists had neglected the investigation of the complex social and psychological roots of
criminal behavior in favor of a fruitless pursuit of a medicalized “cure” to criminality.*° The
treatment ideology, these critical voices argued, still lacked a clear answer to the question of
therapeutic purpose. Terms like self-realization and ego-strength were not neutral or universal;
they masked normative assumptions and failed to justify treatment as a pathway to freedom or
reintegration.®! This resulted in a therapeutic model that was both overextended and under-
equipped—burdened with unrealistic expectations while lacking the conceptual and institutional
tools to meet them. Rather than bridging the gap between psychiatric care and penal
administration, social therapy often inherited the limitations of both. It treated deviance without
adequately addressing its social determinants, and promised transformation in settings
fundamentally hostile to the conditions necessary for change. As a result, the resocialization ideal
was hollowed out, leaving behind a system that spoke the language of rehabilitation but operated
within the logic of containment. These critics thus insisted that psychiatry retreat from its
pretensions to be able to understand and treat criminality and instead focus on its traditional role
in the alleviation of psychological suffering and psychosomatic illnesses.*>

Evidence of social therapy’s efficacy was mixed. Rehn’s study showed a 10% lower

recidivism rate at Hamburg-Bergedorf compared to a standard prison, while the social-

therapeutic division at Berlin-Tegel reported a 23% reduction in recidivism among 323 inmates,
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compared to 889 in the regular prison wing.'®3 Austria’s Sonderanstalt Mittersteig, founded in
1963, showed similarly ambivalent results: of 92 former inmates, 31 remained crime-free, and 26
reoffended only with minor offenses. Success rates improved among those receiving intensive
individual therapy, with 25 of 37 remaining crime-free.>* However, these results were likely
influenced by selection bias. Administrators often transferred inmates already receptive to
therapy to social-therapeutic units and so were targeting a population already more likely to live
a lawful life after release.'®®

As social therapy gradually shifted away from recidivism as the sole benchmark of
success, practitioners began to focus on indicators of personal development to gauge its efficacy.
Rudolf Egg, a criminal psychologist and later director of the Center for Criminology in
Wiesbaden, surveyed former inmates of Erlangen’s social-therapeutic institution between 1972
and 1974 and found that about one-third had reoffended—comparable to the Berlin-Tegel
study.® Yet most respondents reported positive experiences with therapy, noting improved
relationships with staff, reduced aggression, greater emotional stability, and better conflict
resolution skills. Compared to inmates from standard prisons, those from Erlangen displayed

higher self-confidence, emotional resilience, and social sensitivity, with fewer psychological

disturbances.'®” Other studies found that inmates with experience in social therapy expressed
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greater optimism about their post-release prospects and felt more capable of leading crime-free
lives.%8

A study of a Schleswig-Holstein prison by the forensic psychologist Max Steller revealed
that even inmates in the standard institution who underwent non-directive group therapy
displayed positive personality development. Participants reported increased self-reflection and
emotional balance: dominant individuals learned to listen, reserved ones began speaking up, and
many experienced “aha” moments linked to heightened self-awareness and reduced
aggression.*®® A similar trial at the Landesstrafanstalt Freiburg, supervised by the Institute for
Criminology, Penology, and Psychology, found that group therapy fostered interpersonal
connection and a more relaxed institutional climate. Whereas the inmates spent the first few
sessions complaining about the problems of the prison, as time went on, they began to feel
comfortable discussing personal matters like their emotions, parental issues, and marriage. By
the end of the trial, the participants were even capable of discussing politics in a civilized
manner. The trial, however, showed no measurable impact on recidivism.1%°

Although inmates themselves often brought unrealistic expectations to the therapeutic
process, even modest gains in self-confidence and emotional resilience came to be seen as
meaningful progress by the therapists active in the prison system.'6! Clearly, social therapy was
successful on some level at reducing inmates’ psychological suffering, helping them better cope

with the daily stresses of prison life. Over time, these small but tangible improvements—greater
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emotional stability, improved communication skills, and a reduction in impulsive or aggressive
behavior—became the practical benchmarks by which therapeutic success was measured,
especially in light of the institutional limitations that made deeper transformation unlikely. This
reconfiguration of social therapy as a form of psychological support, however, made it less
relevant to the original political goals of resocialization and crime prevention. The large-scale
rollout of social-therapeutic institutions, which were intended to be the backbone of Germany’s
prison reform efforts, was repeatedly delayed and ultimately canceled due to concerns over cost
and doubts about their effectiveness in reducing recidivism.62

The enthusiasm for social therapy emerged from a confluence of factors. New therapeutic
techniques imported from the United States as well as innovations in traditional psychotherapy
seemed to offer new possibilities for helping delinquents adapt to society. Group therapy in
particular received special attention from prison experts, since it was cost effective and fulfilled
the “social” aspect of socialization theory that underpinned contemporary criminology. It further
satisfied the demand for the “treatment” of inmates that had made up a core demand of adherents
to défense sociale while leaving the integrity of the criminal code’s Schuldstrafrecht untouched.
The prominent role of therapy in neighboring countries provided both inspiration and
legitimation, allowing German reformers to reconnect with interwar traditions of criminal
pedagogy that now aligned with the new imperative of resocialization. Nonetheless, social

therapy never became the kind of essential pillar of resocialization that many proponents

expected. Methodological critiques from both inside and outside the fields of psychology,
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pedagogy, and psychiatry, along with the scarcity of empirical evidence for its efficacy and lack
of institutional support, meant that proponents of criminal therapy were never able to develop a
widely applicable concept that could align the goals of therapy (reducing psychological
suffering) with those of legislators (reducing criminality). The social-therapeutic institutions for
repeat offenders, included in the 1969 criminal code reform but eventually stricken from the law
after numerous postponements, were the result of this dubious compromise. Further complicating
matters, therapists soon realized that inmates presented needs distinct from those of clients on the
outside. As a result, a measurable target for therapy remained elusive as practitioners
increasingly abandoned maximalist, emancipatory approaches in favor of more modest goals
such as fostering self-awareness and inner autonomy.

Underlying these divergent models was a shared recognition of the inmate’s status as a
member of the political community, even at the expense of therapeutic efficacy. Experts
explicitly rejected the subject-object dynamic implied by the concept of Behandlung (treatment),
affirming instead the inmate’s autonomy. This emphasis on voluntariness explains the central
role of Leidensdruck (psychological suffering) in determining therapeutic eligibility: a
willingness to participate was seen not just as a prerequisite for therapy, but for its success.
Given the unsettled state of the relevant disciplines during this reformist moment, legislators kept
their prescriptions broad and flexible. Yet this ambiguity helped entrench the principle that the
welfare state bore responsibility for the psychological care of inmates. The legacy of this choice
was a penal system that, despite its limitations, formally acknowledged the inmate not merely as
an object of correction but as a subject entitled to care. This shift laid the groundwork for
ongoing efforts to humanize incarceration and integrate psychological support into the broader

framework of the welfare state.
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The conclusions reached by psychologists, criminologists, and psychiatrists during the
postwar reform period rarely stemmed from abstract philosophical or political theories, but rather
from practical observation and sustained engagement with the realities of criminal behavior and
institutional life. Working closely with offenders, these experts came to understand criminality
not as a fixed identity or moral failing, but as the outcome of complex personal histories,
environmental conditions, and psychosocial factors. Despite their initial commitment to
predictive typologies, their encounters with real people behind prison walls challenged them to
recognize the variability of human experience and the limitations of one-size-fits-all solutions.
The result was a reform discourse that increasingly acknowledged the need for tailored
interventions and flexible institutional responses, rooted in the belief that each offender’s path to

rehabilitation must begin with a recognition of their particular circumstances and needs.
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CHAPTER 4
“Was ich nicht weil3, macht mich nicht hei3”’: The Scandalization and Humanization of the

West German Prison

In the decades following World War 11, the media played a central role in shaping the
trajectory of criminal justice reform in West Germany. While legal and administrative initiatives
aimed at modernizing the penal system often unfolded within the halls of ministries and expert
commissions, their implementation was frequently contested and sometimes decisively shaped in
the court of public opinion. Nowhere was this more evident than in the media’s handling of high-
profile prison scandals. Media coverage of the scandals at the Cologne “Klingelpiitz” psychiatric
ward and the Hamburg “Glocke” prison exposed abuse, institutional neglect, and administrative
failure, and these scandals became focal points in the national debate over the credibility of the
prison system and the urgency of reform. Though this “scandalization” generated political
momentum for change, it compelled action primarily aimed at containing public outrage. At the
same time, media coverage could reinforce punitive attitudes, undermine public support for
experimental approaches to incarceration like social therapy and the open prison, and prioritize
the reassertion of orderly conditions in West German prisons rather than a sustained commitment
to structural change.

To explore these dynamics, this chapter will serve as a broad study of how Germany’s
media approached the topic of legal and prison reform in the two-decade span between the end of
the 1950s and the late 1970s and how Germany’s “expert class” presented the problems of prison
reform to the public. Drawing on national and regional print outlets, as well as archival

broadcasts from the Suddeutscher Rundfunk (SDR) and Stdwestfunk (SWF), now housed in the
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Stdwestrundfunk (SWR) archive, this chapter traces how journalistic attention evolved over
time. Early coverage tended to reflect the language of technocratic modernization, reporting on
the construction of new prisons or administrative reforms with minimal commentary. But over
time, reporting became more human-centered and critical, shifting its focus to inmate conditions,
institutional dysfunction, and the ethical boundaries of state punishment. Rather than merely
reflecting reform discourse, the media increasingly shaped it—amplifying particular narratives,
framing crises, and constraining the political space within which reform could unfold. This
chapter situates the media’s role within the broader transformation of West Germany’s penal
discourse, in which the figure of the prisoner was increasingly framed not merely as a deviant to
be punished but as an individual with his own set of rights and obligations. By analyzing how
different actors used the media to construct narratives of crisis or progress, this chapter explores
how public discourse shaped not only the perception of penal institutions but also the scope of
what counted as legitimate reform. In doing so, it sheds light on the uneasy relationship between
expert authority, public opinion, and democratic governance in the making of criminal justice
policy in postwar West Germany.

Media coverage of prisons in the 1950s largely accepted the traditional logic and function
of incarceration. After touring Bergedorf in 1958, one journalist urged readers not to feel
sympathy for the inmates: “Should we feel sorry for these ‘outcasts?’ Certainly not...These
people here are not fit for freedom. They have forfeited freedom because they have harmed the
public. It has a right to be protected from these people.”* Yet even this stern assessment hinted at
a shift. “But they are also human beings,” the writer added, “these gray and white men in the

blue linen suits. In this house, they must earn the right to be recognized as humans among

L “\erderben kann man hier nichts mehr,” Bergedorfer Zeitung, March 14, 1958.
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humans again. Whether they succeed depends entirely on each individual...Sometimes it's not too
late.” This was a transitional view: the inmate’s humanity was acknowledged, but full social
belonging remained conditional. That would only come later.

Media coverage often featured prison visits by reporters and camera crews that exposed
outdated infrastructure and dire conditions caused by overcrowding. During a 1960 visit to
Schwaébisch Hall prison, journalists found 700 inmates confined in a facility built for 350 nearly
a century earlier. Prisoners labored in dark, musty cellars that endangered the health of both
inmates and staff, prompting the director to issue a public appeal for renovation funds. “We’re
trying to make the most of these outdated structures...and salvage whatever can still be
salvaged,” he told the cameras—but more was urgently needed.® Thus, prison reform in the
1950s and early 1960s meant addressing overcrowding, constructing new facilities, humanizing
basic conditions, and rationalizing prison labor.* This attempt to “put a new face” on the prison
system resulted in states pouring millions into the construction of new prisons, which, like the
“new Klingelputz” of Kéln-Ossendorf, often ran counter to the resocialization ideals that began
to gain traction just as these projects neared completion.®> Construction projects were nonetheless
politically expedient, allowing leaders to claim they were both modernizing the prison system

and reinforcing public security.
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The mid- to late-1960s marked a turning point in German prison reform, largely because
two high-profile scandals—one in Cologne, the other in Hamburg—thrust the prison system into
the national spotlight. These events not only prompted swift and relatively ambitious reforms in
their respective states but also ignited a broader public reckoning over the role of the prison in a
democratic Rechtsstaat and society’s obligations toward its convicted offenders. If, as reformers
often claimed, the prison was the true measure of a civilization, then it was through the
“Klingelpiitz” and “Glocke” scandals that many Germans came to recognize just how far short
their institutions had fallen. The reporting, trials, and reforms that followed coincided with the
wave of social activism that defined the late 1960s, allowing the emancipatory ethos of those
movements, with their calls for democratization and social responsibility, to attach itself to the
penal reform agenda.

The two deaths that would later result in criminal investigations—Ernst Haase in
Hamburg and Anton Wasilenko in Cologne—occurred within a month of one another in the
summer of 1964. Haase, detained for theft, and Wasilenko, held for burglary, were both in
investigative custody and suffered from mental illnesses that should have precluded their transfer
to prison. Instead, they were placed in notoriously overcrowded and understaffed facilities that
were unprepared to provide adequate care. Both men died after being severely beaten in the
night. Their deaths only became public much later thanks to dogged investigative journalism, an
indication of the secrecy and opacity that characterized the penal system at the time.

The Klingelptz scandal broke when Express, a Cologne tabloid, ran an 11-part exposé

by journalist Hans Wllenweber beginning on November 22, 1965, sixteen months after
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Wasilenko’s death.® The series described a regime of “medieval darkness,” in which inmate
orderlies (Kalfaktoren) and inadequately trained guards routinely abused mentally ill prisoners
with boots, leather straps, and nightsticks without the intervention of higher authorities.” The
media’s attention was on four inmate deaths, including Wasilenko’s. When he resisted a forced
bath, guards beat him bloody and left him in his cell, where he died. The prison doctor listed
heart failure as the cause of death, but an exhumation revealed skull and rib fractures and
extensive bruising. ® In another case, Turkish national Mehmet Ali Tok died under suspicious
circumstances, prompting diplomatic protest from the Turkish consulate.® Two additional deaths
followed. An inmate suffering from an acute depressive episode hanged himself after a transfer
request was denied and another died from illness after delays in receiving medical care. In all,
131 allegations of abuse surfaced, though most could not be substantiated due to lack of
evidence.?

The Hamburg case followed a similar pattern of delay and revelation. The Hamburger
Abendblatt published the first report on January 31, 1966, a year and a half after Ernst Haase’s
death. Haase had been found dead in a “calming cell” with multiple broken ribs. A guard
admitted striking him three times with a rubber nightstick but could not account for the severity
of the injuries. The lack of progress in the investigation and the fact that prison officials had
failed to inform the state prosecutor of the events transformed the case into a scandal.** The

Abendblatt reported that even the relevant Senate ministers were unaware of Haase’s suspicious
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death, prompting public outrage and pledges to investigate by members of the majority and the
opposition.*2

As more information emerged, attention turned to the circumstances of Haase’s detention
and the conditions inside the prison. Haase had died of a fat embolism caused by “external
influences,” with a lower body beaten to a bloody pulp, injuries consistent with repeated kicking
and blunt force trauma.'® Former inmates reported hearing him scream “Don’t hit!” the night of
his death and testified that violent beatings in the calming cells were routine.!* It was likely the
first time many Germans had heard of a “Beruhigungszell” (calming cell, B-Cell) like Hamburg’s
“Glocke,” and the Abendblatt described it in the starkest terms: “Four bare walls with a window
and a door set into them, on the white surface of which people have scrawled names and signs. A
dirty gray stone floor, a few planks to lie on, a rectangular depression with a drainpipe for
urination...lt is reminiscent of torture chambers in old castles and yet it is an instrument that is
still used today, in 1966, in Hamburg's remand prison against people who could not bear the
torture of being locked up and raged against it.”*> A parliamentary investigation would later
confirm that the temperature in the cell had reached 50°C (122°F) on the night Haase died. He
had spent six consecutive days in those conditions.'® Additional reports surfaced of a “raiding
squad” of physically imposing guards used to subdue noncompliant prisoners by force, and
allegations that the prison doctor routinely misclassified healthy inmates as mentally ill to justify

their isolation—or vice versa, as seemed to be the case with Ernst Haase.’
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The editorial staff of the Hamburger Abendblatt made its position clear early on. It
expressed sympathy with those who were shocked by the “discovery that even in our liberal
post-war society, in our constitutional justice system, sinister reservations of silent terror can
nest, shielded by comfortable routine.”'® There was, however, little reason to evoke the
authoritarian past and retreat into collective doubt in the government. The veil of silence was
lifted, the public was mobilized, and the legislature and bureaucracy were now energetically
working to clarify the circumstances of Haase’s death. The editorial staff called on Hamburg to
enact meaningful, effective change as proof that the young republic had moved on from its past:
“What better way to show the solidness of our democratic order than through its ability to fix
itself?"2° The editorial nonetheless warned against calling the entire prison system into question
due to a few bad actors. The goal now was to make sure “proliferating injustice” did not turn into
a cancer.?’ The editorial staff endorsed some mild reforms to the system of investigative custody
but otherwise declined to draw conclusions about the prison system generally.

Letters to the editor echoed this cautious tone. “Even dangerous and violent criminals can
be dealt with in a way that does not involve bodily destruction,” wrote one individual from
Libeck. “It is to be hoped that these incidents will serve as a warning and that in future the
responsible officials will respect and protect human dignity in all their actions as far as this is
possible and justifiable.”?! Others insisted that the integrity of prison officials need not be
doubted as a result of the scandal, as it was a difficult and dangerous occupation that sometimes
required the use of force. In other words, the scandal did not immediately lend itself to a far-

reaching reform of the prison system. Rather, the preservation of “human dignity” lent itself to
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the more attainable goal of the prison’s “humanization”—piecemeal reforms meant to better
conditions within the prisons rather than improve their effectiveness.

Still, the near-simultaneous revelations from Cologne and Hamburg took the public by
storm and initiated a national reckoning with the realities of incarceration. A Spiegel article on
the Glocke emphasized the culture of violence, quoting inmates who claimed they were “beaten
for the most trivial reasons.”?? Die Zeit found it baffling that the orderlies and prison guards were
S0 quick to resort to violence when other alternatives were available. “Why do we have doctors,
why sedating drugs? Does someone who goes on a rampage in prison and becomes violent have
to be beaten to death due to self-defense or in the exercise of ‘immediate need’ because he cannot
be given an injection?”?® The core scandal, however, lay in the silence that had allowed such
abuses to persist. As Die Zeit put it, prisons could no longer be considered “institutions outside
the civic world.”?* As more information came out and the obstructiveness of the responsible
officials became evident, the tone of coverage grew sharper. The story of Ernst Haase “shakes
the belief in the rule of law, democracy, respect for human dignity and humanity in the Free and
Hanseatic City of Hamburg,” wrote Die Zeit.?> All the while, more allegations of abuse from
present and ex-inmates filled the papers.?®

In both cases, the momentum for full accountability quickly stalled. The long delay
between the incidents and the investigations made convictions unlikely. In Hamburg,
consequences were limited: the head of the pretrial detention facility was transferred, and a

single guard received a six-month sentence for bodily harm that was later overturned on appeal.?’
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The parliament’s investigatory committee, tasked with investigating the plethora of abuse
allegations that emerged following Haase’s death (beatings with a set of prison keys, for
example), could find no conclusive evidence of wrongdoing on the part of any specific prison
officers, a finding they admitted would be “depressing” for a public that wanted justice and
closure.?® The report acknowledged that the similarities between the allegations and the fact that
they repeatedly named a specific number of individuals meant it was unlikely that they were pure
invention. For Ernst Haase, there existed “no doubt” that he had been beaten beyond what was
necessary or permissible, and the committee ascertained that there was evidence of excessive
force in other cases as well.?° In the end, “no judge or committee of inquiry was able to break
through the wall of their secret conspiracy,” wrote Die Zeit, leaving Germans with the impression
that “law and justice were not always in good hands.”°

Hamburg did introduce modest reforms as a direct result of the scandal, however. The
city dissolved the previously independent prison ministry and incorporated it into the justice
ministry, raised the training period for new prison officers from eight to fifteen months (with
added courses in psychology and pedagogy), and introduced independent prison advisory boards
(Anstaltsbeirate) as a safeguard against future scandals.3! The real impact of the “Glocke,” along
with the scandal in Cologne, however, would be the effect it had on the national conversation
surrounding prisons.

Had they occurred in isolation, the Klingelpiitz and Glocke scandals might have remained

confined to the legal realm. But their striking similarities and near-simultaneous emergence gave
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the impression of a systemic crisis. The prisons were decrepit, the officials complacent, and the
staff underqualified and cruel. The message conveyed to the public was clear: urgent change was
needed, beginning with how prison officers were recruited and trained. As Frankfurter
Allgemeine Zeitung journalist Wolfgang Tersteegen wrote, the two affairs were “shrill alarm
signals” warning that the “specter of violence” was poisoning the prison atmosphere—a problem
stemming not only from individual failings but from flawed personnel selection. He asked how
prison employees were meant to teach inmates to live responsibly when they themselves lacked
the necessary training.? Citing data from the Association of German Prison Officers, Tersteegen
noted that one-third of prison staff lacked higher education or advanced training, endorsing the
association’s call for professionalization. Only through a qualified workforce could Germany
ensure that those in positions of authority would not abuse the power they held over inmates.3?
Die Welt similarly condemned the “hardly believable lack of training” among the officers
involved in the Klingelpiitz scandal.®*

The treatment of mentally ill prisoners seemed especially egregious. Ernst Haase’s
arresting officer had immediately noticed abnormal behavior, and yet the prison psychiatrist
evidently could not. Even more troubling was the fact that Klingelpiitz, despite its poor facilities
and unqualified staff, had been designated as the central intake facility for mentally ill prisoners
in North Rhine-Westphalia. Die Zeit concluded that Klingelpiitz’s medical personnel viewed
inmates not as patients in need of care but as “predators to be tamed,” “fakers, resisters, or

lunatics.”3®
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Public disbelief was compounded by the defensive posture of the prison system’s
representatives. Werner Ruprecht, chairman of the Association of Prison Officers, condemned
what he saw as a concerted campaign to portray officers as “thugs, sadists, uniformed torturers,
concentration camp henchmen, [and] executioners.”*® The prison officers felt “given up to the
attacks” and “abandoned by the public and without the protection of state institutions.”’
Although Ruprecht was a reform advocate, he worried that prisoners would exploit the media
attention to file frivolous or false accusations.®® This tension was underscored when, during the
Klingelputz trial, a prison guard attempted to intimidate a former inmate testifying against two of
the accused, who had also received anonymous threats in the mail—suggesting a deep loyalty
among officers and a culture of silence.

Institutional defensiveness extended beyond the guards. One prison doctor, testifying
before the North Rhine-Westphalia parliamentary committee, lamented the "softening” of the
penal system. He claimed to have witnessed no abuse, only “energetic action” necessary to
control unruly inmates. In the case of Wasilenko, another doctor dismissed signs of abuse as an
unfortunate but routine part of managing difficult prisoners. When they refused to cooperate,
“then we must break the resistance,” he said.*°

The direction of press coverage—focused more on systemic deficiencies than individual
guilt—was decisively shaped by the Klingelputz trials. The trials provided lurid details of abuse

and neglect, hardly absolving the accused of personal guilt, but they also contributed to the
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image of the prison system as antiquated and prison personnel as victims themselves of structural
neglect given their poor training and insurmountable tasks.

Testimony during the investigation made clear that the abuse leading to three inmate
deaths and dozens of complaints extended far beyond the two officers ultimately indicted,
Oberverwalter Hubert Naudet and Hauptwachtmeister Heinrich Halfen. Former inmates attested
that numerous officers either participated in, witnessed, or ignored the violence.*
Hauptwachtmeister Bibritzki admitted that everyone knew beatings took place in the sick bay
and sometimes heard them firsthand, but: “Was mich nicht weif3, macht mich nicht heif3”” (*what I
don’t know can’t get me in trouble”).*? Another prison officer stated that although there were
“doubtless” beatings in the B-Cells, he had never inquired about them because he did not want to
know further details.*® Halfen himself described a tacit rule: other officers were to steer clear
when inmate orderlies accompanied an officer into the B-Cells.** This was compounded by
insufficient medical oversight. Officers testified that doctors rarely visited the B-Cells or
provided guidance on how to manage violent inmates or inmates in crisis. In their absence,
untrained guards were left to “calm” them without medication, procedures, or support.*

Both Naudet and Halfen displayed little awareness of alternatives to physical force.
Naudet, a former soldier who joined the prison service in 1947 after his release as a POW, saw
himself as simply executing the orders of Dr. Wachsmuth, the prison’s medical director, who
asked him to restore “calm and order” but otherwise took no interest in the B-Cells.*® Halfen’s

willingness to use violence, on the other hand, seemed to be born out of fear from having been
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attacked several times before by inmates. Having previously been attacked by inmates, he said he
sought to deter future incidents by using force preemptively. In his confession, he admitted not
only beating inmates but ordering others to do so “for educational reasons.” He believed violence
could teach prisoners how to behave and even claimed that “there was no other way” to manage
those in the B-Cells.*’

The court recognized this reasoning as a gross distortion of the concept of
Erziehungsvollzug (educational imprisonment).*® In its January 7, 1967 ruling, it sentenced
Naudet to a 12-month prison sentence and Halfen to 8. Yet the judgment also acknowledged the
broader context: both men were tasked with an impossible job in a dysfunctional institution.
Despite state regulations requiring those involved in the care of mentally ill individuals to have
two years of specialized training, none of the prison officers working in the Klingelputz sick bay
possessed this qualification.*® The court considered Halfen in particular as totally unprepared for
the job. “As a completely clueless outsider, he was practically entrusted with the care of the
mentally ill and remained clueless throughout.”® The antiquated facilities and inadequate
staffing (necessitating the use of inmate house workers to handle psychiatric patients) also
contributed to the development of a culture of inhumanity at Klingelputz. There was no call
system or observation cells. At night only one prison officer and no doctors were on duty.
Constant overcrowding and the mixing of medical and psychiatric patients added to the misery.
The court found that Klingelpitz was “unsuitable with regard to a proper, modern prison system

oriented towards the resocialization of prisoners,” and “completely inadequate” in terms of being
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the collection point for the state’s mentally ill patients.>! The court also faulted the state
prosecutor, who had failed to conduct the annual inspections required by law. This negligence
allowed a culture of impunity to flourish. Although many abuses could not be substantiated, the
court suggested that adequate oversight might have prevented the worst cases.> With these
mitigating circumstances in mind, the court nonetheless denied probation for the defendants,
citing the public interest. “This emerging mistrust of such an important state institution,” the
judgment read, “can only be effectively countered by reinforcing the public’s certainty that the
state will not tolerate laxity and lawlessness in places where prison walls block outside scrutiny
and individuals are fully subject to state power.”®® The prison psychiatrists, later fined for
negligence, also received leniency, though the court emphasized that responsibility ultimately lay
with higher officials who ignored long-standing complaints.>

The trial was not a decisive act of justice against two rogue officers, but a scathing
indictment of institutional failure, and was covered as such in the media. Hans Wullenweber, the
journalist who first exposed the scandal, argued that Klingelpitz was emblematic of the penal
system’s broader dysfunction. “The Cologne penal and investigatory prison,” he wrote, “is
identical with the full spectrum of negative phenomena in today’s penal system.”®® For
Waullenweber, reform was not just about public trust but about recognizing the rights of inmates,
whose complaints had long been ignored due to prejudice. Inmates, he insisted, are “entitled to
only receive legal punishment—no more, no less.”® When the state exceeded that boundary;, it

forfeited its legitimacy. Wullenweber also criticized the tendency to placate public opinion,

51 Landesarchiv Nordrhein-Westfalen. GStA Gerichte Rep. 21 Nr. 618, pp. 168.

52 Landesarchiv Nordrhein-Westfalen. GStA Gerichte Rep. 21 Nr. 618, pp. 178.

53 Landesarchiv Nordrhein-Westfalen. GStA Gerichte Rep. 21 Nr. 618, pp. 187.

54 Jurgen Diebécker, “Oben waren die Zustande bekannt,” Rheinische Post, November 28, 1969.

5 Hans Wiillenweber, “Die Klingelpiitz Affare. Aspekte und Konsequenzen,” in Rollman, ed., Strafvollzug in
Deutschland, 121.

5 Wiillenweber, “Die Klingelpiitz Affare,” in Rollman, ed., Strafvollzug in Deutschland, 122, 125.

163



which, he said, demanded nothing more than that “criminals get a thrashing.” Reformers, he
argued, had to resist this impulse.>’

The North Rhine-Westphalia parliamentary investigatory committee drew similar
conclusions. It examined not just individual wrongdoing but the entire “atmosphere and
situation” that enabled the abuse.® The state prosecutor had failed to inspect the prison as
required. The prison director too had abdicated responsibility, rarely visiting the sick bay or
following up on complaints.®® The doctors, effectively the highest authority in the neglected sick
bay, failed to intervene when they should have. One physician’s claim that “thumps, pokes, slaps,
light hits or strikes” did not constitute abuse because “extraordinary circumstances require
extraordinary measures” was singled out as especially troubling.®® The state’s health ministry had
flagged poor training in Klingelpitz’s sick bay as early as 1954, but no action was taken. In its
final assessment, the committee called for “quick and effective” reform: stronger oversight,
comprehensive staff training, and better cooperation between the press and justice authorities.
Only then could the prison system begin to fulfill its constitutional obligations and ensure that
the state’s monopoly on punishment did not become a license for cruelty.5!

The scandals at Klingelpiitz and the Glocke represent a caesura in the history of German
prison reform, albeit an ambiguous one. On one hand, few doubted that a system permitting such
violence had to change. Yet whether reform meant introducing measures to encourage genuine
resocialization or simply safeguarding against further scandal was far from clear. \eteran

journalist Paul Sethe framed the Glocke affair primarily as a failure of oversight. “We had
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forgotten that man cannot tolerate too much power,” he wrote, arguing that closer supervision
would protect both the inmates and those who oversaw them, since oversight secured “the human
dignity of the defenseless,” and helped shield the authorities from the temptations of unchecked
power.®? For Sethe—and for politicians wary of costly reforms—stricter enforcement of existing
rules seemed sufficient.

Media coverage painted the prisons in the bleakest terms: Die Welt likened Klingelpitz to
“medieval torture chambers,” Die Zeit to “Hitler’s concentration camps,” and Berlin’s
Tagesspiegel to “Hitchcock” and “Dr. Mabuse’s chamber of horrors.”®® Yet these scandals
resonated mainly within an “expert” milieu of journalists, jurists, and officials. They sparked no
mass protests and never became an election issue, even in North Rhine-Westphalia and
Hamburg, where state elections coincided with the revelations. Prison reform remained absent
from the broader student and labor movements of the late 1960s.

Commentators noticed the public’s indifference. A bitter column in the Koélner Stadt-
Anzeiger expressed disbelief that the Germans of Cologne, many with their own experiences in
captivity as POWSs, were unmoved by “concentration-camp conditions” in their prisons.%
“Overcrowded, stinking cells, terror by rubber truncheon with the occasional death” wrote the
author of the column, was met in Cologne with “heartless indifference for those who have gone
astray.”®® He traced this apathy to a German fixation on order: anyone who broke society’s rules
“forfeited respect for his dignity and his right to humane treatment,” an attitude, he warned, with

grim historical precedent.%®
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Nonetheless, the Klingelputz and Glocke scandals left a lasting impact on the criminal
justice landscape. In North Rhine-Westphalia, Justice Minister Josef Neuberger launched wide-
ranging changes: lengthening officer training to 24 months, opening an inmate central learning
center and a model social-therapeutic institution, and expanding the capacity of the state’s open
prisons.®” The two scandals were repeatedly cited as the catalyst for Gustav Heinemann’s
decision to convene the prison commission in 1967, and legal experts would later view them as
the decisive turning point in the movement for prison reform.%8

They also marked the moment when the closed world of the prison was forced into public
visibility, creating the political and moral conditions for a reimagining of punishment in the
postwar Rechtsstaat. In their wake, the German press became far more attuned to prison affairs,
eagerly covering any incident that hinted at scandal. In 1966, as part of its coverage of the
Glocke investigation, Der Spiegel compiled a list of unresolved prison incidents across
Germany: a Berlin attorney reported bruises and blood on his client’s body; in Butzbach, a guard
allegedly struck an inmate so hard that blood splattered on the wall; in Straubing, repeated cases
of inmate abuse had already reached the public and the parliamentary prison committee. There
were older cases as well that had been quietly shelved by authorities, such as the death of a
detainee after a guard used a Judo move to subdue him, fracturing his skull.®®

The case of Butzbach prison in Hesse illustrates how rising public interest in prisons
could cut both ways in terms of helping or hindering reform efforts. Initially, the Frankfurter

Rundschau portrayed Butzbach as a businesslike institution committed to resocialization and
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willing to make use of newly available resources. After a day of work, inmates at Butzbach were
allowed to participate in a variety of activities: watching movies, listening to the radio,
newspapers, football, handball, tennis, choir, band, orchestra, chess. Social studies was one of the
prison’s most popular classes, where inmates could discuss not only politics and current affairs,
but the general problems of life and work. As the Rundschau observed, this was no “happy
prison,” but a serious attempt to put the concept of resocialization into practice.”® Though far
from idyllic—smuggling, theft, refusal to work, and inmate-guard tensions remained common
occurrences—Butzbach appeared to be moving toward the aims of a progressive prison.

Six years later, the boulevard magazine QUICK painted a radically different picture.
Using inmate testimony and a covert visit authorized under the pretense of a positive feature, the
magazine sensationalized Butzbach as a “murderers’ hotel” in chaos: “Murderers who obtain
sexual gratification through visiting children; lifers who eat caviar in their cells and who traffic
in jewelry and watches, but also in porn posters; homosexuals who live together in a cell like
husband and wife; violent criminals who beat up and intimidate their guards-this is Butzbach, a
distorted image of what is meant by a modern prison system.”’* According to the QUICK
reporter, the inmates ran the prison, operating a quasi-open black market, threatening and beating
prison staff with no repercussions, and obtaining absurd privileges for the sake of keeping the
peace. The psychologists, social workers, and prison chaplains were overwhelmed and hated.
The guards were powerless to stop inmates from destroying prison property or other chicanery
like flooding their cells.”? In QUICK’s account, Butzbach failed both in providing security and in

fostering any hope of resocialization.
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The scandal escalated when the Hessian Ministry of Justice filed a complaint with the
German Press Council (Deutscher Presserat), accusing QUICK of unethical journalism. The
reporting from QUICK, according to the ministry, was an “obvious attempt from conservative
and reactionary quarters to undermine the goals of the progressive prison” by stoking “bias” and
“prejudice” in the public.” The Council ultimately dismissed the complaint, citing confirmed
reporter notes.”* In a follow-up story, QUICK accused the Justice Ministry of launching a
targeted campaign against the magazine instead of focusing on the conditions at Butzbach,
quoting an anonymous prison official who blamed the ministry’s reforms for the chaotic
atmosphere: “The majority of my colleagues are depressed...important parts of the oft-discussed
resocialization are in their hands rather than ours. But the ministry doesn’t want to hear that.””®
Another described how vague regulations left officials at the mercy of the inmates: “The
prisoners get all manners of perks and benefits, and it’s then up to the personnel to provide them.
Because of unclear regulations the officials are downright insecure.” While QUICK denied
harboring reactionary views regarding incarceration, it questioned whether the modern prison
was producing only disarray. “Who can seriously want only demoralization to come out of
resocialization in the end?”"®

Other media outlets dispatched their own reporters to Butzbach but could not substantiate
QUICK?’s claims. The Permanent reported that prisoners reacted with “dismay” and
“indignation” at being portrayed as perverse and violent.”” Officials told reporters that, contrary

to QUICK’s narrative, the long-term inmates were often the most docile and tended to build
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cordial relationships with the guards. Minor allegations, such as inmates smoking in hallways or
receiving food packets, were confirmed but framed as attempts to foster a more humane
atmosphere. In its final judgement, Permanent stated that the polemical and inflammatory style
of coverage like QUICK’s did little more than sabotage the ongoing reform process and
contribute to the ongoing marginalization of those inmates trying to return to society.”®

In 1974, a new prison scandal broke over Germany, this time in Mannheim, following the
same pattern that the Klingelputz and Glocke affairs had established. The inmate Hans Peter Vast
was found dead in his cell on December 28, 1973; the autopsy revealed numerous internal and
external injuries that pointed to beatings, allegedly by the prison’s “raiding squad.” Like the prior
scandals, however, the case was quietly shelved by justice officials before the circumstances of
Vast’s death were leaked to the press by an association of ex-inmates.”® Familiar patterns of
abuse emerged—numerous inmates came forth with stories of threats, beatings, and other forms
of abuse, such as turning the temperatures in the calming cells up to tortuous levels and burning
inmates with cigarettes.®% The conditions became undeniable when the prison’s Catholic chaplain
stated to the media that given his experiences at Mannheim, he found the accusations plausible.8!
Adding to the sordid picture was mounting evidence that the prison officers had not only been
abusive, but also corrupt, allegedly trading favors and perks for money with the inmates.®? Most
spectacularly, an embezzler in investigative custody paid four guards tens of thousands of marks

for vodka (delivered personally by the bribed prison officers), unlimited phone calls, a television,
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and other benefits. Finally, the embezzler paid the prison officers 42,000 marks for his release
without the knowledge of the state prosecutor or any judge.®

Despite the lurid details, the tone of the media coverage in 1974 was markedly different
from 1966. The scandal was framed less as a systemic failure than as a bureaucratic and
personnel issue. The prison director was blamed for poor leadership, and state officials were
faulted for lax oversight.34 Journalists noted that inmates were now more self-confident and
legally knowledgeable, which placed greater demands on a shrinking, undertrained staff.®> Die
Welt noted that inmates were now “quick to assert their rights, real or imagined,” while guards
often lacked the psychological training to manage tense situations.®® The exhortations of
journalists like Hans Schueler, who insisted that outbursts of aggression and violence were no
accident, but rather “rooted in the system and structure of the purely custodial prison system,”
apparently failed to make a public impression.8” Although conditions in Mannheim arguably
surpassed those at Klingelpitz or the Glocke in severity, the scandal drew less public outrage.
“The subject of the penal system is being pushed out of public consciousness,” Die Welt
concluded.®

Hamburg-Fuhlsbiittel (“Santa Fu”) offers a revealing case of how scandal dynamics
shaped both prison reform and the public perception of these reforms. Three riots in 1971, the
last involving over 200 inmates, pressured Hamburg’s already scandal-sensitive justice ministry
to introduce a new wave of liberalizing measures—daytime freedom of movement and

permission to wear civilian clothing among them—to defuse tensions in what had become, after
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Klingelpiitz’s demolition, the new symbol of Germany’s “medieval” prison system.®® In 1976,
Bild took aim at Fuhlsbdttel for its alleged lax conditions and the corruption of its officials in a
series appearing from February 27 to March 8, using eyewitness testimony from an inmate inside
the prison. According to the report, drugs and alcohol were freely available, inmates violently
assaulted one another with little intervention, sexual acts occurred openly, and prisoners had
access to firearms.*® A thriving black market in handicrafts, facilitated by complicit prison
officers, allowed skilled inmates to profit, with staff taking a share of the proceeds.*

The accusations prompted swift denials from Hamburg’s justice senator, who dismissed
Bild’s reporting as sensationalist and blamed the country’s “one-sided press landscape” for its
undifferentiated portrayal of the prison.®? The editorial staff of Die Zeit also intervened. Chief
editor and publisher Marion Gréfin Dénhoff, who had served on several prison advisory boards,
including at Fuhlsbdttel, condemned Bild’s series as an “irresponsible” campaign against
progress, based on “demagoguery,” emotional appeals, and an unreliable source—likely an
inmate on leave whose “imagination and thirst for fame got the better of him.”% Dénhoff
acknowledged that the shift from a prison system based on “atonement” to “resocialization”
carried risks, since greater freedom could also be abused, but she urged readers to accept these
risks as necessary for meaningful reform.%

Die Zeit’s political editor Hans Schueler elaborated on this position a week later. Contrary
to Bild’s portrayal, he argued, little had changed inside the prisons—evidence of the “enormous

institutional inertia of a bureaucracy whose raison d’étre is to break people rather than help them
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change.” This system, he wrote, produced “human wrecks, incapable of leading a responsible life
in freedom, but generally also incapable of committing further crimes.”®® In this context, even
modest reforms like those in Hamburg deserved praise. Since the 1971 riots and the introduction
of liberalizing measures, Fuhlsbttel’s atmosphere had “significantly improved.” Relations
between guards and inmates had relaxed, mutinies had ceased, and mutual fear had dissipated.
While these changes were far from revolutionary, they marked genuine progress toward creating
conditions necessary for resocialization. Whether that project would be allowed to continue in
Germany, Schueler concluded, remained uncertain.®® Bild’s chief editor denied that they had
taken a position on the prison system and stood by its original reporting on the conditions in
Fuhlsbittel.%

The “scandalization” of the prison system prompted journalists to scrutinize prison
conditions more closely. Were they humane? Did they fulfill the aim of resocialization? A 1971
prison tour of institutions by journalists in Germany, Denmark, and the Netherlands, organized
by the reform advocacy group Aktion Gemeinsinn, led to a clear verdict: no. Germany’s prisons,
mired in outdated attitudes and dilapidated infrastructure, were failing both staff and inmates.
Prison worker morale was collapsing, and inmates often left more damaged than when they
entered. At Fuhlsbiittel, a building originally constructed in 1879, one psychologist and one
social worker tried to tend to the needs of 850 inmates. While the prisons at the Haag and
Copenhagen used intensive therapeutic techniques to teach the inmates how to cope with life’s
difficulties, at the “new Klingelpltz,” the prison director and the prison’s lone psychologist both

admitted that at best they hoped to avoid further damaging their charges. The public demanded
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its prisons be “black and dark,” Klee wrote acidly, with the predictable results that they produced
only “aggressive and hateful people.”®

Peter Winters of the Frankfurter Allgemeine Zeitung highlighted the stark contrast in
penal philosophy between Germany and its neighbors. In German prisons, from humiliating
intake procedures to overcrowded cells and dismal work conditions, inmates were systematically
depersonalized. There were virtually no opportunities for education or vocational training, wages
were too low to support families or pay restitution, social insurance was unavailable, and
individualized treatment was non-existent. Winters posed a critical question: “Could the high
recidivism rate be the result of expelling the “villains,” treating offenders as irredeemable ‘others’
instead of enabling them to live responsibly without crime?”®® By contrast, Dutch and Danish
prisons were governed by a radically different spirit: “Everything not explicitly forbidden is
allowed.”*% While Germans protested the construction of semi-open facilities, Danish citizens
voluntarily visited inmates to keep them company. The political representatives of these
countries, unlike Germany’s, seemed willing to provide the material support necessary for a
functioning prison system. For both Klee and Winters, genuine reform required acknowledging
that inmates remained part of society, despite rhetoric suggesting otherwise.'%*

This growing concern with public opinion in matters of criminal justice coincided with a
broader questioning of how information circulated in modern mass society. What role did the

media play in shaping consensus or awareness? Did its depictions reflect reality or distort it?

Sociologist Horst Holzer identified three core functions of mass media: the transmission of facts,
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critical social analysis, and entertainment. The last two, especially, contributed to a “climate of
fear” by emphasizing the sensational and controversial. Their function, Holzer argued, was to
dramatize constant threat and uncertainty, conditioning audiences to expect the worst.1%2

Criminal justice reformers shared this critical view of the media’s treatment of crime.
Jurist and reform advocate Heinz Miiller-Dietz noted that while violent crime comprised only six
percent of all offenses, it accounted for forty-seven percent of media reporting. Crime, therefore,
“appears as violence,” as something inflicted on society rather than as a social phenomenon with
deeper causes.' Media attention focused almost exclusively on the act itself, with little interest
in institutional responses. Compared to coverage of crime or trials, prisons and reintegration
programs received scant attention. As a result, crime was portrayed as an individual moral
failing, not a social issue, placing it outside the realm of political reform.'%* Attention shifted to
prisons only when a riot, escape, or death created a briefly sensational headline, after which
interest quickly subsided. Justice officials often reinforced this pattern—either through deliberate
silence or by offering reporters superficial “human-interest” morsels (yoga classes, sauna days,
gourmet menus) that exaggerated leniency while obscuring the problems that remained.'% The
result was a distorted feedback loop in which isolated spectacles defined public understanding,
and the deeper institutional failures that shaped inmates’ lives remained largely invisible and

politically unaddressed.%®
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These debates unfolded in an increasingly polarized climate, leading many journalists to
detect a shift toward more punitive attitudes in the public. As early as 1971, when the prison
commission submitted its draft legislation, some observers already believed the reformist
moment had passed. “The population is worried by rising crime figures,” one noted, “and
believes more than ever in the deterrent effect of prison sentences.”*%” This emerging mood was
perceptively captured by Die Zeit security reporter Karl-Heinz Harenberg in his coverage of a
prisoner demonstration at Hamburg-Fuhlsbttel. While acknowledging the systemic failures of
even progressive institutions like Hamburg’s, Harenberg argued that reformers had “taken the
second step before the first”—emphasizing resocialization before ensuring humane conditions.
The root of the problem, he suggested, was public sentiment. “Humane imprisonment,” wrote
Harenberg, was “something frightening” for ordinary Germans, citing as evidence the Hamburg
press office’s efforts to assure its population that conditions remained poor inside the prisons.
“What kind of society,” he asked, “loses sleep over the possibility that one of its groups is treated
more humanely?”"1%® Former Baden-Wiirttemberg Justice Minister Rudolf Schieler echoed this
sentiment in 1974, admitting that “prisoners as a minority are little appreciated by the public and
therefore have little electoral impact.”*% In the end, the only group fully invested in prison
reform was the one without a voice: the inmates themselves.

Berlin justice official Otto Uhlitz pointed to a deeper problem: while most stakeholders
agreed that the traditional prison system failed to prevent crime, their visions for reform diverged

widely. For some, the goal was simply to codify the legal relationship between the state and the
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inmate, as required by the Federal Constitutional Court. Others prioritized expanding vocational
and therapeutic programs to facilitate reintegration. Still others emphasized the liberalizing
aspects of the open prison. Uhlitz worried that without a coherent vision, reform risked
devolving into mere “humanization” or “liberalization,” which, on their own, did little to
improve outcomes and could even the undermine institutional authority of the prison. “No one is
dissuaded from a criminal career by being granted a 14-day leave,” he wrote, “spent in the very
environment where he became a criminal.” Such measures, he argued, could be misinterpreted
by inmates as institutional weakness and lead to demands that would reduce the prison to a
“hotel,” serving neither public safety nor resocialization.'® Genuine reform, he insisted, required
mandatory programs in social training, work therapy, education, and structured living groups—
yet these remained severely limited by outdated prison architecture and a shortage of qualified
professionals. Even if state governments approved a new round of facility upgrades, the system
still lacked the psychologists and capable staff needed to implement them. Though he warned
against resignation, Uhlitz admitted that “our time is probably not yet ripe for a penal reform
worthy of the name—one that could truly enable successful resocialization.”*'!

The late 1960s and 1970s in West Germany seemingly inaugurated a new phase in how
Germans thought about criminality. Violent crime had been rising steadily since the late 1950s,
and the protest movements of the era intensified public fears about social disorder.**? These
anxieties peaked in the 1970s with high-profile events such as the 1972 Munich Olympics
massacre by the Palestinian group Black September, the hijacking of Lufthansa Flight 615, and

the ongoing terrorist actions of the Red Army Faction (RAF). The suicide of RAF member
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Ulrike Meinhof at Stammheim Prison reignited debates over prison conditions and the degree of
leniency that ought to be afforded to violent criminals.'*® All the while, the economic malaise of
the era seeped into every aspect of German society, driving rising crime rates, joblessness, and
inflation. These factors contributed to an atmosphere of intense unease in West Germany,
prompting calls to devote increased attention and resources to maintaining or restoring “internal
security” (innere Sicherheit). The concept of “internal security” came to symbolize a
conservative backlash against the liberal criminal policies of the 1960s. Its advocates demanded
a return to a more punitive approach that emphasized state authority and law enforcement over
the rehabilitation of offenders.1!4

Whether a genuine “punitive turn” had occurred remains debatable. Surveys from the late
1970s suggested the public was actually more receptive to resocialization than it had been at the
start of the decade.*® What is certain, however, is that external circumstances, including the
increased prevalence of terrorism and the end of the postwar economic boom, created an
environment in which politicians either felt constrained in their advocacy of reform or
emboldened to oppose new initiatives.'*® CDU politician Traugott Bender, who succeeded
Schieler as Baden-Wiirttemberg’s Justice Minister in 1972, openly rejected the idea that society
bore responsibility for crime. Calling for a return to “law and order” under the banner of
punishment and atonement, Bender denounced resocialization as naive.'’ Bender received

criticism from all corners, including from his Hessian counterpart, who accused Bender of

playing to the darker side of human impulses.*'® Bender’s statements on the matter, however,
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showed the degree to which punitive notions of justice remained politically viable despite the
ubiquity of “resocialization” as a guiding principle in politics and social scientific literature.

Non-elected figures could speak more bluntly. Conservative lawyer Friedrich Graf von
Westphalen warned that Germany was heading toward legal nihilism, where “treatment” eroded
individual responsibility and alienated the public from the law. While his initial criticisms fell
into familiar tropes about a “soft” justice system, he raised more substantive concerns that
reformers had struggled to answer over the preceding decades:

“What does ‘resocialization’ of an offender actually mean? Is it even

possible to ‘educate’ him, to ‘heal’ him, if he is forced to serve a sentence as an

adult? And: Which groups of offenders, which individual offenders can be

‘resocialized?” What possibilities does the penal system offer for this, when there

is virtually no sufficient experience and convincing examples anywhere, no

experiments that go beyond the initial stage? *The questions raised go to the heart

of criminal anthropology, to the image of the human being that the criminal

justice system creates for itself: What do we know about the criminal at all, what

do we know about the crime, about his drives, inhibitions, inclinations, the

circumstances and constraints of the environment, the control of the offender's

will that made him become a criminal?”°

Westphalen’s central claim was that resocialization and criminal prognosis were empty
concepts given the ambiguity inherent in human behavior. Although Westphalen’s approach was
no doubt polemical—he pilloried “the bacillus of a false ‘progressiveness,” a boundless
‘liberalization’ and ‘tolerance’ towards the lawbreaker”—he touched the most vulnerable points
of the program of resocialization as it stood in 1971.1%° Reformers, he believed, had succumbed
to the Enlightenment fantasy of perfectibility, ignoring the Thomistic view of man as an
individuum ineffabile, capable of sainthood or criminality, but ultimately beyond full

comprehension.?!
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Similar concerns were raised by Erich Philip, a regional court judge, who questioned the
foundational premise of resocialization: that crime was the result of damaged social relations and
that justice could repair them. He argued this philosophy represented a dangerous turn away from
the dignity of individual responsibility—one of the hard-won lessons from the tumult of Nazi
rule. If resocialization were prioritized above deterrence, atonement, or public security, the
prison would lose meaning, particularly in cases involving unrepentant or ideologically
motivated offenders, such as Nazi war criminals. Without guilt and justice, he warned, society’s
moral fabric would unravel. Philipp also doubted the optimistic claims about resocialization’s
reach, estimating that only half of inmates were genuinely reformable. Still, his critique was
more nuanced than a blanket rejection. He supported the open and semi-open prison models,
provided they included rigorous selection and separation between reformable and incorrigible
inmates. Yet he cautioned that the permissive atmosphere of the new prisons would likely foster
resistance and strengthen prisoner subcultures rather than promote engagement with
rehabilitation.*?? In this way, conservative critics mounted a two-pronged attack: one against the
perceived leniency of reforms, and another against the vagueness and practical limitations of the
resocialization model itself. Even as resocialization enjoyed broad political consensus, its
foundations remained vulnerable to pointed criticism, revealing a deeper ambivalence about the
aims and capacities of modern penal justice.!?

Despite calls from reformers in the 1950s and 1960s for an energetic Offentlichkeitsarbeit
to inform the public about the merits of criminal justice reform and resocialization, these efforts
remained piecemeal, largely limited to isolated speeches, interviews, newspaper contributions,

and the rare public event. This was partly the result of priorities, but this left it to the media to
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shape the public narrative around the criminal justice system. While coverage of reform efforts
was often positive, the media also shaped public perceptions of prisons and inmates more
broadly, ultimately fueling a public outcry over abuse allegations in the “Klingelpiitz” and
“Glocke” prison scandals. The “scandalization” of the prison system served a valuable purpose:
it exposed abuse, unnecessary violence, and the poor training of prison staff, prompting urgent
calls for reform. But this focus on eliminating scandal often aimed only at improving baseline
conditions, while goals like resocialization were treated skeptically. In this way, scandal-driven
coverage could be a double-edged sword. The same media that spotlighted appalling conditions
in Cologne and Hamburg could also turn its gaze on reform efforts themselves. Coverage of the
Diren experiment, for instance, cast social-therapeutic prisons as overly lenient “hotel prisons,”
reinforcing the image of inmates as undeserving beneficiaries of state generosity. Although the
press played a critical role in spurring reform in the mid- to late-1960s, by the 1970s, media-
driven scandal increasingly acted as a brake. If the dilution of the 1976 prison law reflected
growing public skepticism toward experimental approaches to incarceration, then the media’s
focus on controversy gave little reason for that skepticism to be reconsidered.

Yet even within this constrained environment, the media-driven debates of the 1960s and
1970s contributed to a lasting shift in how German society understood the purpose of
imprisonment. The widespread adoption of “resocialization” as both a policy aim and a rhetorical
benchmark reflected a broader transformation in the moral and political status of the inmate. No
longer seen solely as a threat to be contained, the prisoner increasingly appeared as a citizen-in-
waiting entitled to dignity and a fair chance at reintegration. While the implementation of reform
often fell short of its lofty aims, public recognition that criminal justice policy should be judged

not only by its capacity to punish but also by its capacity to reintegrate marked a significant
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departure from earlier punitive norms. In this sense, the media’s role in catalyzing public
engagement with the prison system, however imperfect or contradictory, helped lay the

groundwork for a more humane penal discourse in the Federal Republic.
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CHAPTER 5
A “Punitive Society”?: Discerning Public Attitudes toward Punishment in the Federal

Republic

From the founding of the Federal Republic, politicians, social scientists, and journalists
sought to gauge and interpret public attitudes toward criminality, the law, and the prison system
through a variety of methods. In public opinion surveys, editorial commentary, parliamentary
debates, and academic studies, members of the political and expert classes showed their keen
awareness of the fact that the success or failure of criminal justice reform depended not only on
the design of state institutions, but also on the attitudes of the wider public. Reformers quickly
came to view “the public” as a potentially reactionary force whose anxieties, expectations, and
deeply rooted assumptions about punishment posed a barrier to more progressive reform
initiatives. This chapter examines how those pushing for criminal justice reform increasingly
“problematized” the public as an obstacle to meaningful change.

In some ways, however, they were boxing shadows. Their fear of public backlash was
based less on concrete evidence than on vague impressions shaped by a broader intellectual
distrust of the masses, rooted in psychoanalytic and sociological traditions that cast the public as
irrational and prone to authoritarianism. When more sophisticated methods of public polling
emerged at the end of the 1960s, they revealed a public much more amenable to alternative forms
of justice than previously supposed. Still, the reformers’ preoccupation with public sentiment
was not without a historical basis. Reformers’ anxieties about public opinion were shaped by the
legacies of both the Weimar Republic and the Nazi era. For many Germans, talk of rehabilitation

and reintegration evoked memories of the moral panics that had destabilized Weimar society—
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panics that the Nazis had skillfully exploited.! Crime had been a cultural obsession in the
Weimar period, oscillating between fear and fascination. Many believed that World War | had
“brutalized” society, eroding traditional restraints on deviance. Sensationalist media amplified
this anxiety, casting criminals as threats to the social order. Historian Sace Elder notes that public
responses to violent crime during this period often reinforced stark divisions between insiders
and outsiders and fueled support for expansive projects of social control.? To borrow the
evocative phrase of one scholar, the young republic’s culture was swept by a “criminalistic
fantasy” that imagined ubiquitous, invisible crime pervading and corrupting Germany’s social
fabric.® Notably, many Germans retained favorable memories of the Nazi regime’s early efforts
to “clean up the streets,” and the punitive, deterrence-based legal order it imposed remained
more legitimate in the eyes of the public than among the reformist elite.*

Reformers who saw the need for fundamental change thus also understood the
importance of public engagement. In 1959, Hans-Heinrich Jescheck, director of the Freiburg
Institute for Foreign and International Criminal Law, emphasized that a democratic
understanding of justice required active public participation. “In this respect, the situation has
certainly changed compared to the age of authoritarian paternalism,” he wrote. “Today, the
administration of criminal justice in the broadest sense, including the penal system, is no longer
an authoritarian edict handed down from above that one has to accept as is, but a democratic

institution that one helps to shape and for which one shares responsibility.”® Gustav Heinemann,
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justice minister from 1966 to 1969 and later federal president, reiterated this view. “Whether the
reform legislation succeeds,” he stated in 1968, “depends crucially on whether it is supported by
our people.”®

Most reformers, however, assumed a public taken by dichotomies and prejudices,
resistant to more nuanced approaches to criminality, and ultimately predisposed to punitiveness.
The public’s sense of justice was based on a “dichotomy of good and evil,” argued the jurist
Richard Lange, and the “burning social experience” of justice would not be easily toppled by
new methods or philosophies of criminal justice.” Max Giide, chairman of the Bundestag’s
criminal justice reform committee, admitted that reform was “not popular,” and this state of
affairs was at least particularly attributable, according to his SPD colleague Adolf Miller-
Emmert, to the fact that many Germans “would still like to see draconian, harsh punishments”
instead of a system based on “effectiveness.”®

How did these intellectuals explain the public’s apparent punitive stance toward
criminals? In the absence of reliable public surveys, reformers and politicians turned to
psychoanalytic interpretations. Among the first postwar analysts to address this question was
Paul Reiwald, a professor of criminal psychology at the University of Berlin who fled Germany
in 1933 for Switzerland. According to Reiwald, the criminal became a taboo figure because he
aroused a diffuse sense of guilt, making him both reviled and unconsciously fascinating. The
justice system, he argued, acted as a psychological barrier between society and the criminal. It

eased society’s “fear of contact” while cloaking primal desires under the formalism of
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Foundation's Heimvolkshochschule in Bergneustadt, “Gesamtkonzeption moderner Kriminalpolitik,” Archiv der
sozialen Demokratie, Heinemann 1/GHAA100172, pp. 22.

" Richard Lange, “Der Strafanspruch des Staates und die Grenzen der Strafbarkeit,” in Probleme der
Strafrechtsreform. Vortrége auf der vom 24. Bis 26. September 1962 im Haus Lerbach zu Bergisch Gladbach von
der Friedrich Naumann-Stiftung veranstalteten 11. Arbeitstagung (Deutsche Verlags-Anstalt, 1963), 86.

8 German Bundestag, 5" Legislative Period, pp. 557, 12387.
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blindfolded Justitia, an image of impartiality that obscured the criminal’s humanity. Reiwald saw
the public’s obsession with crime in films, newspapers, and literature as a “repetition of the
crime” in the imagination—a cultural mechanism to weaken dangerous instincts.”® But this
repetition offered only partial relief. A deeper, unconscious aggression remained, manifesting in
a compulsive drive to punish that displaced their own desire to break the laws of society onto the
criminal and enabled its suppression.°

Crime and the reaction to it, then, served a vital social function: “to act as a conductor for
aggression and...partially atone for it.”** Crime and punishment channeled collective aggression,
delineated the boundaries of acceptable behavior, and reinforced social cohesion. Functionally,
the urge to punish was how society maintained itself, a reflex prophylactic against social
disorder, but one rooted more in instinct than in rational principles like “deterrence” or
“atonement.” Like the medieval festival, the justice system was a conduit for “permitted, indeed
ordered, aggression.”'? This aggression, however, posed dangers, especially given the justice
system’s structural power over the accused. The judge’s presumption of guilt and the state’s
concern with preventing inmate suicide both reflected society’s investment in controlling the
moment of punishment. The criminal justice system, Reiwald suggested, represented a tacit
social contract: citizens renounce personal violence in exchange for the state’s promise to punish
wrongdoers on their behalf.*3

Reiwald portrayed the public as instinctively hostile to leniency or experimental reforms.

The masses remained a restless reservoir of suppressed aggression, demanding symbolic

% Paul Reiwald, Society and its Criminals (International Universities Press, 1950), 77-79.
10 Reiwald, Society and its Criminals, 92.

11 Reiwald, Society and its Criminals, 97.

12 Reiwald, Society and its Criminals, 250-252.

13 Reiwald, Society and its Criminals, 259.
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sacrifices. Nazism represented a moment in which these forces broke through the shackles placed
upon them by criminal law and raged out in the open. Thus, while the law could restrain these
instincts, it could never fully suppress them. Instead, they were redirected toward society’s
outcasts, a theme that later theorists would further develop.

Later writers building on Reiwald sought to trace the mechanics of societal aggression in
modern contexts, particularly through concepts like prejudice and stigmatization. Among the
most influential were Alexander and Margarete Mitscherlich’s Die Unfahigkeit zu trauern (The
Inability to Mourn) and the Stanford group’s studies on the “authoritarian personality.” Though
criminality was not the main theme in either project, both offered psychoanalytic frameworks
that helped explain the public’s persistent urge to punish. These studies emerged during the
heyday of psychoanalytic social criticism and later influenced more empirically rigorous
approaches to understanding social dynamics.

The Mitscherlichs focused on the psychological consequences of Germany’s failure to
confront its past—manifesting in neuroses, political apathy, and an obsessive focus on economic
life.2* They argued that the same psychological mechanisms that enabled fascism remained
active in postwar society, particularly through a complex of projections and prejudices rooted in
“denial and repression.”*® The often-violent feelings associated with these prejudices were then
projected on its subject: “When the prejudices unloaded onto the enemy have made him
dangerous, one’s own aggressivity is experienced and acted upon as legitimate self-defense.”®
Society, in turn, scapegoats the criminal—projecting its own failings onto him while denying

responsibility for the social conditions that shaped him. “An indubitably asocial person drops out

14 Alexander Mitscherlich and Margarete Mitscherlich, The Inability to Mourn: Principles of Collective Behavior,
trans. Beverley R. Placzek (Grove Press, 1975 [1967]), 7-14.

15 Mitscherlich and Mitscherlich, The Inability to Mourn, 114.
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of his role, becomes an outsider whom the group excludes to preserve its self-esteem...The
deformation of character produced by those conditions has, in the ordinary virtuous citizen,
become an ego-symptom, approved of and regarded as a valuable attribute.”*” The degradation of
the outsider increased the psychological distance between the in-group and the criminal, eroding
conscience and justifying mistreatment: “The greater this distance, the less does conscience
intervene if the hated object is treated without the respect which—according to the rules of the
game—is due to members of one’s own group.” This scapegoat logic offered a compelling
explanation for society’s hostility toward criminals, helping justify their exclusion from basic
care or concern. The concept remained influential in expert circles even after empirical studies
began painting a more complex picture of public attitudes about crime and punishment.®

For the Mitscherlichs, the turn to resocialization marked *“one of the undeniable advances
in the moral outlook of humanity.”*® It suggested that society was beginning to overcome its
repressive tendencies and to recognize that criminality stemmed not from moral depravity or
heredity, but from the very conditions society itself produced. Yet it remained unclear to what
extent resocialization was a truly democratic social project or primarily the domain of experts.

Arno Planck‘s Die Gesellschaft und das Bose (Society and Evil), and Eduard Naegeli’s
Das Bose und das Strafrecht (Evil and Criminal Law) were further contributions. Eduard

Naegeli, a Swiss law professor who energetically took part in German debates over a new

17 Mitscherlich and Mitscherlich, The Inability to Mourn, 167-168.

18 References to the “scapegoat” function of criminality and punishment were extremely common in discussions
around reform. For example, in Helmut Dargel’s opening remarks at a conference on volunteer work at prisons
argued that instead of meeting the “obligation of the community to solidarity,” society has instead projected its own
failings onto its criminals and excluded them as its “scapegoat.” See Helmut Dargel, “Hilfe von "draufen im
Strafvollzug" - gemieden - geduldet - erwiinscht?” Zeitschrift fur Strafvollzug 25, no. 3 (1976): 161. The core of the
reformers’ appeal to the public was to convince Germans to disavow the exclusion of the inmates and to recognize
their membership in society, to “expel the scapegoat” as one prison chaplain put it. See Christoph Klinghorn, “Die
AusstoBung des Siindenbocks. Gedanken eines Geféngnispfarrers Giber Kriminalitét, Strafrecht, Strafvollzug,”
Frankfurter Allgemeine Zeitung, April 20, 1968.
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criminal code, pleaded for a sociolegal order that integrated, rather than suppressed or excluded,
its nonconforming energies. The identification of the citizen with the moral order, done to
preserve one’s good conscience, gave rise to a “moral illusionism” that transformed citizens into
“self-righteous Pharisees,” who in turn began to act cruelly toward those who did not conform.?
This was most vividly illustrated through the ubiquity of the good-evil dichotomy in the cultural
and sociolegal realm of Western thought. Wider society was little interested in a reconciliation
with the criminal because he represented the evil, basic, repressed side of themselves, despite an
ethical obligation to do exactly that. This also explained the intensity of the prejudice against
those who had spent time in prison.?

Arno Planck, a philosophy scholar and opinion writer, viewed modern society as a
patchwork of entrenched traditions, taboos, and power structures—of which the criminal justice
system was a part. Punishing society’s “asocials,” he argued, served to reassure the ordinary
citizen, confirming the moral order and reinforcing their place within it.?2 Humanizing the
prison, therefore, disrupted this function: “the “mild prison’ is a greater outrage to the citizen’s
sense of justice than a torture chamber in which the guards beat their prisoners to death.”?® For
Planck, the criminal and the citizen were two sides of the same coin, both frustrated by a
numbing modern mass society and expressing their suppressed vitality either through crime or

through the satisfaction derived from punishment. This dynamic ruled out understanding

between the two groups. Society needed criminals as scapegoats onto whom its repressed

20 Eduard Naegeli, Das Bose und das Strafrecht (Kindler Verlag, 1965), 10.
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aggression could be displaced.?* Planck’s book on the unconscious roots of punishment
eventually sold over 600,000 copies in Germany.

Wolfgang Hochheimer, who wrote extensively on Freud and Jung, “Zur Psychologie von
strafender Gesellschaft” (On the Psychology of the Punitive Society) offered a valuable synthesis
of psychoanalytic approaches to crime and society at the close of the 1960s, just as empirical
methods began to supplant psychoanalytic frameworks. His account of the “punitive society”
traced its roots to childhood, where the child’s instinctual drives are met with disciplinary
repression from parents and educators. This power struggle continues into adulthood, becoming
embedded in rules, laws, and hierarchies that culminate in the punitive state. As a result,
punishment-related themes—crime, prisons, law—become so emotionally charged that objective
discussion is nearly impossible.?®

The basic impulse lurking behind the ostensibly rational foundations of the law was, then,
irrational, and more than that, dangerous. When in 1969 the Bundestag finally moved to pass the
first provisions of the long-awaited criminal code reform, Hochheimer noted that some
lawmakers continued to reference “healthy popular sentiment” (gesundes Volksempfinden) as the
basis for the law. This concept, which had been used to justify the Nazi legal terror against those
understood to be outside the people’s community (Volksgemeinschaft), betrayed the atavistic
foundation of even modern legal instruments.?® Hochheimer identified the susceptibility of the
masses to a “one-sided identification with instinctive and emotional-affective traits,” which

enabled the “destructive forces from the jungle of the mind’s hinterland” to find their expression

24 Planck, Die Gesellschaft und das Bése, 120.
% Wolfgang Hochheimer ,,Zur Psychologie von strafender Gesellschaft,“ Kritische Justiz 2, no. 1 (1969): 29-32.
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in collective acts of sanctioned violence, authoritarian politics, and punitive excess disguised as
moral righteousness.?’

Given the actual content of this “popular sentiment,” Hochheimer questioned whether it
should serve as the basis for reform. The justice system, he argued, already reflected an
unhealthy suppression of human instincts, embodied in the violent and repressive prison, a site
where aggression could flourish.?® Inmates, placed fully under the authority of guards, became
targets for unburdened rage. Guards themselves, often frustrated by low social status, were
especially prone to projecting their aggression onto prisoners. This cycle of aggression and
counter-aggression fed on itself, turning punishment into an end rather than a means of
rehabilitation.?®

The idea that an “authoritarian” or repressive personality inhibited the German public’s
openness to reform also found expression in sociological approaches to criminal justice. The
Authoritarian Personality (1950) proposed a set of anthropological traits characterizing the
“authoritarian type”—a product of industrial society predisposed to fascism, resistant to reason,
and prone to irrational prejudice.® Such individuals exhibited rigid adherence to social norms
and overzealously policed others in this respect.3! Aligned with hierarchical authority, they were
“themselves in complete agreement with the administration of harsh punishment.”? Consistent
with Freudian developmental theory, this disposition was traced to childhood, where strict

upbringing led to the projection of internal conflicts onto others. Reformers drew a sobering

2 Hochheimer, “Zur Psychologie von strafender Gesellschaft,” 34.
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conclusion from the Berkeley group’s findings and psychoanalytic theory: an immovable,
prejudiced, and anti-reform segment of the public existed—its size unknown but immune to
persuasion.

The notion of a punitive public directly shaped both the criminological research agenda
and how prominent political figures approached the issue of criminal justice reform. One
criminologist, for instance, sought to determine the origins of the stigma against ex-inmates—
why criminals were viewed as a “special species of man.” He concluded that stigmatization
stemmed from the non-stigmatized individual’s failure to process their own personal or social
struggles, echoing psychoanalytic theories of projection.®® Karl S. Bader, the Freiburg state
prosecutor and one of Germany’s most prolific legal historians, found Paul Reiwald’s concepts of
Abwehr (defense) and Neugier (curiosity) helpful in explaining the gap between popular notions
of justice and the actual legal order, though he criticized Reiwald’s overly simplistic view of
society and *“utopian” policy proposals. Bader also agreed that it was the “remains of archaic
ways of thinking” in the public that were standing in the way of a rational Kriminalpolitik. The
need for the punishment of the lawbreaker was “too deep, too foundationally anchored in the
public consciousness” to hope to counter it.3*

Despite the empirical orientation of social-psychological research, psychoanalytic
insights into the origins of punishment, deviance, and morality continued to shape how scholars,

journalists, and ordinary Germans understood the public’s relationship to criminal justice.®® One

33 Jurgen Herbst, “Die vorurteilshafte Einstellung der Gesellschaft gegentiber den aus dem Strafvollzug Entlassenen.
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public television feature in 1966 on the Gustav-Radbruch-Haus in Frankfurt, Germany’s first
open prison, addressed the question of why there were not more such prisons in Germany:

“Presumably because in such an institution, the cruel pageantry of punishment is

no longer visible. Where iron doors, bolts, bars, and walls are absent, the urges for

counter-aggression go unsatisfied. Thus, every step forward meets with emotional

resistance. People would prefer to see inmates in chains, on hard beds with only

bread and water. Even the installation of flushable toilets was regarded as an

unnecessary luxury and sentimental indulgence.”

Anecdotal evidence for these attitudes was rarely in short supply. Another television
feature interviewed ordinary citizens on how lawbreakers should be treated, revealing precisely
the punitive mindset reformers feared. Many demanded “harsh, strict” justice; one invoked the
principle of “an eye for an eye” in calling for corporal punishment for “rowdies.” Moreover, they
singled out attempts to “soften” the effect of the prison sentence as misguided. Others criticized
efforts to “soften” prison conditions, insisting that incarceration should not resemble a “hotel” or
“nightclub.” One respondent, calling for “strictest discipline,” admitted, “I don’t always consider
humane incarceration as appropriate.”®’ Public opposition often delayed or even prevented the
opening of new open prisons, as seen in a failed attempt to convert a former cloister in Baden-
Wiirttemberg into a half-open facility.3®

Adherents to the cause of “soziale Verteidigung” (social defense) tended to accept the
basic tenets of psychoanalysis in terms of explaining the origins of criminality and its
consequences for society, but rejected the defeatist conclusion that this precluded radical reform.

Fritz Bauer, Germany’s most prominent adherent to the philosophy of social defense, understood

psychoanalytic precepts as core to understanding the pathologies that led to criminality, which

3 |_utz Lehmann, “Schwarze Schafe - Ein Bericht tiber Kriminalitat in Deutschland - Der Strafvollzug,” December
1, 1960, SWR Archiv, W0440428(AMS).
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justified the call to “heal not punish.” Concepts such as diminished capacity, free will, guilt, and
innocence, Bauer argued, obscured the deeper truth that a justice system based on personal
responsibility was “empirically and philosophically untenable.” It ignored the web of social,
biological, and psychological forces that shape behavior.>® Even “atonement” (Siihne), the
recognition of one’s own guilt that reformers understood to be the core of a criminal’s
rehabilitation, was not immune from these processes. After all, a “melancholic” would gladly
entertain and confess to his own guilt, while a diagnosed “psychopath” was constitutionally
unable to recognize his own guilt.*® Neither amounted to a true confession of guilt.

Bauer also saw public hostility toward ex-offenders as rooted in psychoanalytic
mechanisms:

“Psychoanalysis has long recognized how much unconscious kinship connects the

reader and viewer with the criminal and how much wish fulfilment, symbolic

satisfaction, and sublimation of one's own criminality is hidden behind the

preoccupation with the crimes of everyday life and the dream world of film and

literature. The ambivalence of human attitudes about crime and criminals, the

peculiar love-hate relationship is unhealthy; it explains a lot of the emotional

charge, the uncontrolled and unconsidered feelings that dominate public

discussion and treatment of crime.”*!
Precisely because public sentiment was shaped by these irrational drives, Bauer opposed using it
as a justification for policy. He distrusted reforms that catered to what he called the “lynch
justice” impulses of the crowd that were rooted in “vengeful and retaliatory instincts.”*? For
Bauer, effective criminal justice required sound laws, evidence-based policy, and principled

administration, not popular approval. Given how deeply traditional notions of punishment were

ingrained in public consciousness, he expected resistance to bold reforms.*® In a biting reference
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to the volkisch fantasy of a “healthy popular sentiment” (gesundes Volksempfinden) guiding the
state’s criminal policy, Bauer asserted that in this arena “legislators must not make themselves
dependent on “popular sentiment,” which was not “healthy” in these matters, but “sick.”** Public
attitudes toward ex-offenders, he believed, were the greatest barrier to their successful
reintegration. The public, he once claimed, was “filled with a hot hunger for crime” rooted in
subliminal needs: “they want and desire the stimulus” from sensational crime reportage, “they
demand their daily murder.”*® This, he argued, was not a public capable of reasoned debate about
the aims of justice. Still reeling from the collapse of Nazi dictatorship, the public posed an
obstacle to a justice system worthy of a democratic society, and one that legislators had a duty to
override in the name of responsible governance.

Bauer remained a forceful advocate for a criminal code based on social defense rather
than outdated ideals of personal guilt. Thus, Bauer publicly derided the government’s original
draft criminal code as a “conservation of the reasoning of the bygone nineteenth century,” liberal
“in the sense of Wilhelm von Humboldt” but not conforming to the principles of a democratic
and social state.*® While perhaps an improvement over the old code, which was an outgrowth of
the “ideology of the authoritarian state,” the government draft nonetheless failed to consider the
evolution of social thought and practice in the modern era.*’ Bauer also expressed his regret that
the work on the new criminal code had been construed as a “privilege of jurists,” which he
believed to fatally undermine their work since it was a matter that affected every citizen in a

profound way. Importantly, however, he did not call for a wider public engagement, but instead
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advocated for widening the circle of experts involved in drafting the new law to sociologists,
psychologists, and pedagogues to give it a “broad foundation” in the modern social sciences.*,
For Bauer, criminal law was a tool of governance meant to be guided by rational, empirically
grounded principles. Shaped by his experiences in interwar Germany and exile as a Jew, he
harbored deep skepticism about the public’s commitment to democratic values. He believed that
psychoanalytic insights into public punitiveness should not deter reform but rather underscored
the need for principled leadership. Public opinion, for Bauer, was something to be managed and,
when necessary, overridden, but not indulged. His view, however, remained a minority position.
Most reformers continued to take public sentiment seriously and tailored their efforts
accordingly.

In the late 1960s and into the 1970s, reformers began conducting surveys to gauge public
attitudes toward the justice system, prisons, criminality, and ex-offenders. Before this wave of
research, polling was mostly limited to questions about the death penalty and judicial verdicts.*°
Given the death penalty’s symbolic importance in psychoanalytic theories of justice, this narrow
focus is unsurprising. But the new findings painted a far more ambivalent and complex portrait
of public opinion than the pessimistic image projected by psychoanalytic writers. While public
attitudes did not promise easy support for reform, they revealed a divided, underinformed, yet
relatively open-minded population receptive to effective public outreach (Offentlichkeitsarbeit)

on matters of criminal justice.
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The Institut fir Demoskopie Allensbach provided one of the few accessible snapshots of
public opinion in the mid-1960s. A 1964 poll found that only 26% of respondents expressed
“complete confidence” in Germany’s justice system. 24% agreed with the statement that the
judges “show understanding for present-day problems,” and 48% agreed that Germany’s laws
were “out of date and no longer meet present-day requirements.” Just 18% agreed that judges
were “too ready to pass prison sentences.”*® While these results mainly informed debates around
the death penalty and judicial reform, they offered little clear direction for policymakers. A 1966
Allensbach poll showed that only 21% of respondents were following the criminal code reform
debates—Iess than the interest shown in the Sino-Soviet conflict (27%) or the mining crisis
(25%).%

The public’s understanding of the origins of criminality was equally ambivalent. An
almost equal split of 28%-29% found the primary origin of criminality to be in either
“disposition” or “life circumstances,” with 37% saying it was a combination of both.>? A study of
307 university students revealed a similar divide: 43% agreed that criminals should be treated as
“mentally ill” and requiring treatment, with 51% reaffirming the notion of personal responsibility
in matters of guilt and the law.> These findings reflected a broader uncertainty within the public
about whether criminal behavior was rooted in individual pathology or social context. This
ambiguity left room for both punitive and rehabilitative approaches to coexist in the popular

imagination.
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Academic studies followed, seeking deeper insights into how Germans viewed courts and
prisons and whether there was space for reform. One such study involved interviews with 100
men and 100 women aged 18-25 in Hamburg. Rather than using questionnaires, the researchers
allowed participants to elaborate on their views. Only 1% of men and 2% of women thought the
justice system was too harsh, but many clarified that while harsher sentences were appropriate
for serious crimes (e.g., sex offenses, Nazi crimes), minor offenses should be punished more
leniently.>* Fifty-seven men supported harsh sentencing for deterrence, but many expressed more
nuanced opinions when asked about specific circumstances.>® Women’s answers were largely
similar, with a slight tendency toward leniency.*®

It was only around 1970 that a rash of studies appeared on criminal justice matters in
public opinion.>” Unsurprisingly, the emotionally charged symbol of the prison drew more public
attention than the technical aspects of criminal code reform. Still, the findings remained
inconclusive. A 1969 survey by INFAS (Institut fiir angewandte Sozialwissenschaft) showed that
38% of respondents favored reintegration as the prison’s main goal, 31% preferred deterrence,
and 25% prioritized atonement.>® A similar study conducted by the Cologne sociologist
Wolfgang Kaupen found three years later that deterrence had risen to 34%, while rehabilitation
had dropped to 23%. Asked if a “true criminal” could ever really be reformed, 48% gave a flat
no, and 58% expressed the belief that crime could be reduced by instituting harsher penalties.

Only 32%, however, agreed with the statement “The way our prisons are run these days,
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punishment could soon become a reward.”™® Yet again, however, the respondents showed
themselves much more tolerant of individual measures aimed at resocialization, while still
maintaining a punitive attitude toward criminals as a whole. A minority rejected giving inmates
the opportunity to work outside the prison without supervision, with a similar value for allowing
inmates to visit family members at home on the weekends, and only 7% were categorically
opposed to employing an ex-inmate in a business they owned.®® Summarizing their results, the
researchers concluded that “the population's attitude to the penal system, however rigid it may be
with regard to the function of punishment and the severity of the sentence, is extremely ‘tolerant’
toward specific measures designed to aid in the resocialization of Germany’s inmates.” They
speculated that this was the result of the “lively” public discussions generated by the prison
scandals.®

This pattern held in later studies. A 1975 University of Hamburg survey found that only
about one-third of respondents rejected the idea of treatment-oriented prisons outright. Few saw
a contradiction between rehabilitation and traditional notions of atonement or deterrence, and
over half expressed confidence in the potential of treatment-oriented prisons to resocialize
offenders.5? The researchers summarized their findings as follows: this was a “population that
admittedly demanded atonement but the majority of whom could no longer accept the demand
for harshness and revenge” towards its criminals given the revelations about conditions inside

Germany’s prisons.5
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Across studies, several trends held: women were generally more punitive than men;
conservatives, the religious, rural populations, the less educated, the poor, and the elderly were
more likely to favor punitive measures.5 Yet these views were often not deeply entrenched. One
study asked participants a series of questions to determine their general “orientation” toward
questions of criminal justice, such as whether or not they believed criminals could be reformed,
if the present prison system was an effective tool of justice, and if various approaches
(psychological treatment, probationary welfare, etc.) were effective. These social scientists were
interested in how many people fell into the two camps regarding criminality—either reformatory,
progressive (“Taterorientierung”) or punitive, traditional (“Sanktionsorientierung”). They found
that more than half of the participants gave inconsistent answers that could not be properly
categorized into a discernible belief system, indicating, depending on one’s interpretation of the
findings, either ignorance or openness toward persuasion.®®

These survey efforts differed sharply from the earlier psychoanalytic attempts to capture
the public mood. They employed modern statistical methods to explore correlations between
social groups and their attitudes toward crime, punishment, and the goals of incarceration. Yet
even researchers admitted their subjects had little knowledge—or interest—in the fundamentals
of criminal justice.®® Contradictions were common, as most citizens did not think in the
dichotomies familiar to experts: treatment vs. punishment, open vs. closed prisons, harsh vs.
lenient justice. Outside of a small expert class or those personally affected by reform, few held

firm positions. Public dogmatism, while real in debates like the death penalty, was not the
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dominant trend. Reformers would not find enthusiastic support for sweeping change, but neither
were they facing the uniformly hostile public described by psychoanalytic theorists. Still, these
surveys often posed abstract questions to an uninformed audience, eliciting vague or
contradictory responses. Concepts like “treatment” and “punishment,” starkly opposed in expert
discourse, often appeared complementary to laypeople—simply different aspects of how society
manages crime.%’

Reformers drew varied conclusions from these findings, ranging from deep pessimism to
cautious optimism. Some lamented the German public’s ignorance of criminal justice, seeing its
indecisiveness as a susceptibility to generalizations that threatened to “again destroy the success
of a treatment-oriented prison.”®® Others believed a gradual shift in public attitudes toward
criminality and the justice system was taking root and would yield long-term benefits. A group of
social scientists led by criminologist and future Lower Saxony Justice Minister Hans-Dieter
Schwind noted with satisfaction that despite efforts by some politicians to exploit terror events to
push for harsher punishments and the return of the death penalty, the public was showing signs
of openness to more effective, rehabilitative approaches. Their representative survey of Bochum
found 61.2% of respondents favored rehabilitation as the primary goal of imprisonment, and
45.8% expressed a willingness to support the reintegration of ex-offenders.®®

Helmut Kury, criminologist and director of Lower Saxony’s Criminological Research
Institute, reached similar conclusions. In interviews with 137 Freiburg citizens about the prison
system and specific reforms introduced by the 1976 Prison Law, 55% identified resocialization

as the primary aim of prison, 62% supported paying inmates standard wages, 79% saw
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psychological care as important, and 58% approved of unsupervised work release programs.”®
Kury compared his findings to earlier studies to highlight progress: whereas 50% of respondents
in the Kaupen survey supported weekend leave for inmates, 74% of Kury’s respondents
approved. While 77% of respondents in INFAS’s 1969 survey could not imagine being friends
with an ex-offender, only 18% of Kury’s subjects expressed this view. Similar shifts appeared in
attitudes toward living or working with ex-offenders.”

Surveys also suggested that direct contact with convicted criminals improved how
individuals perceived them.”? Counterintuitively, this trend seemed to hold true even for the
victims of crimes. The researchers offered the following explanation for this
“Erfahrungshypothese” (“experience hypothesis”):

“As the victim of a crime or as an interaction partner of an offender, one is forced

due to the concrete incident to intensively engage with the problem field of

“criminality” and think through more precisely the position of the other side. A

person thinks through for himself explanations for the offense, which most likely

are not limited to the personal guilt of the perpetrator...this experience also

moderates the image of the criminal from the mass media, which favors violent

crime and personal guilt. The phenomenon of criminality loses its appearance of

extraordinariness and the everyday nature of many offenses becomes clear.””®

This insight supported arguments for reducing the distance between the public and
prisons. Greater interaction between citizens and inmates could foster, rather than diminish,
understanding.

At minimum, these studies disproved the notion that a deep, immovable psychological

aversion to criminals precluded reform through political debate or democratic processes. Kury
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went so far as to label such assumptions an “alibi” for “anti-reform politicians,” arguing that the
data showed a clear shift from retribution toward rehabilitation: “Over the years, there has been a
shift from advocating atonement and retribution to greater support for the idea of
resocialization,” and these attitudes “were more progressive than previously assumed.”’* The
politicization of criminal justice in the mid-1960s had not eroded the credibility of rehabilitation
in the public eye. Even prison officials like Gelsenkirchen’s Karl Peter Rotthaus conceded that
public attitudes had changed profoundly over the previous decade.” Nevertheless, the trope of a
“punitive society” remained entrenched in discussions of criminal justice reform. Journalists
assumed public skepticism, and politicians remained wary of spending political capital on
reforms perceived as unpopular. Piecemeal measures aimed at “humanizing” prisons, such as
avoiding scandals, were more acceptable than sweeping reforms, which risked public outrage.
Given prevailing assumptions about public sentiment, more ambitious reforms seemed unlikely.
Although the Justice Ministry received petitions from citizens, these were of limited
value in gauging broader public attitudes. However, they did reveal how ordinary Germans could
conceptualize justice. The liberalizing tendencies of the reform laws were bound to strike a nerve
with those segments of the population that viewed a punitive, Vergeltung (retaliation)-oriented
criminal justice system as the only way to effectively combat criminality. A 1966 letter from
Bruchsal complained that prisons were “simply too humane,” portraying inmates working

outdoors as enjoying a “rest cure” rather than atoning for crimes.’® Another writer lamented that
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humane prisons had made Germany unsafe and praised the Nazi-era camps, insisting that
criminals belonged in “wooden barracks” on “meager rations.”’’

One post-reform letter accused the government of transforming Germany from a
Rechtsstaat into a “Verbrecherstaat” (criminal state), warning that Germany risked becoming
like the United States unless it introduced harsher measures. “If draconian [!] measures are not
finally introduced, it will soon be the case that the criminals will take over in Germany. From the
Third Reich we have crossed over to a misconceived democracy. Even in a democracy, right
must be right and wrong must be punished in such a way that the crimes stop, that they deter, but
do not encourage new acts of violence, burglaries and murders every day.”’® Like the letter
above, this writer also demanded a return to the camps. These letters showed that even
punishments associated with Nazism retained support among segments of the population.

Such letters also revealed how conditional democratic values could seem when weighed
against public fears of disorder. For many, the rights of criminals could never outweigh the
security of law-abiding citizens. “What use is a democracy if the citizen always feels in danger?”
one wrote, imploring the Justice Minister to abandon reform efforts.”® Another warned, “We, the
German people, are entitled to security! Or do you want to force us to take care of it
ourselves?”® Though likely representing a minority, these voices served as a reminder that
debates over criminal justice were also debates over the legitimacy of state authority. For Die

Welt’s Hans Schueler, the wave of letters was evidence that the “pull of the sinister ‘eye for an

7 etter from Herr Niermann, March 8, 1967, 141/90828, Letters to the Federal Ministry of Justice on Criminal
Justice Reform, Bundesarchiv Koblenz, Germany.

78 |_etter from Paul Saur, July 6, 1967, 141/63362, Letters to the Federal Ministry of Justice on Criminal Justice
Reform, Bundesarchiv Koblenz, Germany.

79 etter from Robert Wirtz, January 6, 1969, 141/90830, Letters to the Federal Ministry of Justice on Criminal

Justice Reform, Bundesarchiv Koblenz, Germany.

80| etter from Fritz Meyer, January 16, 1971, 141/90831, Letters to the Federal Ministry of Justice on Criminal

Justice Reform, Bundesarchiv Koblenz, Germany.

203



eye’ principle” remained strong in the public, leading him to conclude that the “authoritarian
syndrome” remained prevalent in the Federal Republic.®!

Not all correspondence was so reactionary. “Leaving inmates to stew in their cells is
medieval and useless,” one citizen wrote, proposing prisons be transformed into manufacturing
centers where inmates could both repay their debts and gain skills for reintegration.8? Another
emphasized the need for psychological evaluations to guide inmates into appropriate training and
work assignments.33

Some appeals were rooted in a broader sense of shared humanity. “It’s time some fresh
air blew through the prisons,” one writer declared, criticizing outdated laws that fostered
“defiance and resistance.” The criminal still had the right “to be seen and treated as a person.”®*
The prison scandals of the era particularly galvanized these petitioners, who viewed them as
proof of systemic inhumanity. “The methods of torture of defenseless political and criminal
prisoners must drive the blood of outrage and disgust into the veins of every legally minded,
civilized citizen,” wrote one citizen who once had been imprisoned by the Nazis, decrying the
“fascist beginnings” that such tactics presaged.®®

Reformers of the era recognized that the prison’s relationship to the public needed to
change if lasting progress was to be made in shifting attitudes from punishment and toward

rehabilitation. They understood that as long as prisons remained hidden from public view,
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stereotypes and fears would continue to shape public opinion. Greater transparency, public
engagement, and opportunities for interaction between citizens and inmates were seen as
essential steps in fostering a more informed, empathetic, and ultimately more supportive public
attitude toward criminal justice reform. For democratically minded reformers, the scandals at
Hamburg and Cologne had abruptly brought the issue of punishment into the public eye, creating
both a need and an opportunity for greater oversight. In the spirit of Willy Brandt’s “dare more
democracy,” prison transparency became a reform goal in itself, with Anstaltsbeirate (prison
advisory boards) composed of citizens and elected officials serving as the institutional answer.
Though advisory boards had existed in Hamburg and Bavaria before 1970, they were expanded
and standardized throughout the Federal Republic in the 1976 Prison Law.

“At a time when more and more reservations of state power are being confronted with
modern society's demand for publicity, the penal system must not be allowed to evade the
demands of democratization,” wrote the jurist Hans-Jérg Munchbach in his study of the potential
of the advisory boards.® Similar committees had existed in Germany before, in the form of
Aufsichtsbeirate (Imperial Germany) or Gefangnisbeirate (the Weimar Republic), but the
narrowness of their purview and the general skepticism toward their place in the prison system
had undermined their chances of success. The Nazis extinguished them as a vestige of the soft
liberalism of the republic era.®” With the return of democratic governance and a desire to
liberalize prison administration, the advisory boards gained renewed attention. Bavaria and
Hamburg, having erected their advisory boards soon after having administrative control returned

to them by the occupation authorities, were the object of growing scholarly interest as reformers
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saw in them a way to achieve multiple aims: they would fulfill the oversight function of the pre-
Nazi boards; they would contribute to the social-pedagogic mission of the modern prison; and
most importantly, they could serve as a bridge between the public and the prison.

Miinchbach shared the social scientists’ view that ignorance, not ideology, explained
public skepticism toward reform. Sympathetic media portrayals and publicity could only go so
far; social psychology had shown that direct contact was the best antidote to prejudice. Advisory
boards offered a means of narrowing the gap between public and prison:

“The advisory councils can prove...that the reality of prisons in no way
corresponds to widespread stereotypes of fortresses in which dangerous habitual
criminals must be guarded under the strictest precautionary measures; their
engagement makes it clear that even an outsider can enter the cells of the vast
majority of prisoners without endangering one's own safety; through their
personal contact they show that the majority of prisoners are quite approachable
and sociable, and that they actually seek out conversations with representatives of
free society. Such a correction of the clichéd image of the criminal who is
incapable of improvement and dangerous to the public could possibly help to
loosen the rigid, exclusionary attitudes concerning offenders and ex-offenders.”
Advisory boards were also seen as potential correctives to the “bureaucratic ritualization”

of prison life, offering a counterweight to its security-focused function, since board members
were not bound by the same procedural constraints as prison staff.2° This model of the advisory
boards as a direct counterweight to the prison staff was met with consternation from some
corners. At a 1974 conference on prisons and the public, prison directors warned that outside

groups often arrived with unrealistic expectations and little understanding of institutional

realities. Some feared these groups, especially amid the social unrest of the early 1970s, might
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turn inmates against prison leadership, and at least one prison director openly opposed their
creation out of fear that their activities would lead to the politicization of the inmates.®

Minchbach and other reformers envisioned advisory boards as bridges to the public and
contributors to resocialization efforts. Ideally, they would consist of concerned citizens willing to
raise awareness for the problems of the prison in the public, while also contributing to
resocialization efforts inside the prison and fulfilling its oversight function.®* Yet experience
from Hamburg and Bavaria offered little reason to believe they would fulfill this expansive role.
At a 1974 conference on the boards’ introduction in Hessen, a representative of inmates at Kassel
Prison praised the boards for reducing their isolation but noted their limited powers, pointing out
that Bavaria, despite being first to introduce such boards, still had the worst prison conditions in
West Germany. While the boards had helped with minor issues involving the prison newspaper
and work allocations, they were largely invisible to inmates: “Many people in the house don’t
even know we have one... they don’t do anything for us; they should do more.”%?

Other concerns were raised about the boards’ composition. Since most members of the
advisory boards, generally judges, attorneys, or volunteers active in the prison, already had ties
to the justice system, critics questioned whether they really constituted broader public
involvement. Another argued that the advisory boards were being burdened by onerous
administrative work that was obstructing their more important task of overseeing and advising
prison officers. “The public cares about the fate of people in prison,” one participant remarked.

“It does nothing when a report simply notes that metal utensils are being replaced with
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porcelain.”®® Created for oversight, they never superseded this original purpose despite efforts to
incorporate them into the project of resocialization. A Sudwestfunk report on a model prison in
Adelheim, Bavaria, revealed that five years after its establishment, many inmates didn’t even
know an advisory board existed.%

As reform discourse evolved alongside broader currents of social and political activism in
the late 1960s, these liberal principles were reinterpreted through a more radical lens. Reformers
increasingly questioned whether true autonomy could be cultivated within institutions structured
by authoritarian norms. The next phase of the reform movement thus extended the logic of
resocialization into the institutional fabric of the prison itself, calling not just for humane
treatment but for democratization. The alternative prison draft law, written by many of the same
professors behind the alternative criminal code and published in 1973, envisioned committees of
inmates and staff jointly setting policy. This arrangement aimed not only to ensure humane and
rational prison administration, but also to instill the values of democratic cooperation.®® For these
reformers, resocialization could not be achieved without democratization, which alone promised
to resolve the contradiction of fostering autonomy in a setting of total dependency. Jurist Rudolf
Wassermann captured this shift at a 1973 conference: “Is it not now time to do what
[resocialization] demands; namely, to attempt to develop a ‘democratic culture’ in our prison
society?” % Reformers argued that reintegration into democracy required the opportunity to

practice it behind bars.
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Many prison officials, however, regarded a thorough democratization of the institution as
neither feasible nor desirable. Some were willing to concede a limited degree of
Mitverantwortung (co-responsibility) but rejected Mitbestimmung (co-determination) in the
prisons. At the same 1973 conference, Gerhard Bulczak, director of Hameln Prison, articulated a
more diffuse vision of co-responsibility, emphasizing shared tasks and community participation
rather than formal rights. He opposed inmate councils that might function as trade union-style
bodies asserting rights against the institution.®” Instead, he advocated a “democratic style of
leadership” modeled by staff and gradually adopted by inmates, provided that it emerged
organically and did not challenge institutional authority. This, he argued, required a climate of
trust unlikely to materialize.®

Bulczak took the question of democratic prison culture more seriously than many of his
peers. At a 1974 hearing on prison reform at the Konrad-Adenauer-Haus in Bonn, other prison
officials were far less charitable. One warned that giving power to inmates would lead to a
situation where the inmates would be tempted to rise up and topple the institutional authority.
“It's about power. If you give power to the prisoners, then the answer is: all power to the
councils!”® They expressed understanding with the inmates’ desire to lighten the burden of their
sentence, but this natural instinct would not be allowed to interfere with the institutional
authority of the prison. Inmate councils, they argued, should deal only with minor day-to-day
issues.'® No doubt the prison riots taking place in Germany and the United States also fueled a

disinclination toward anything that could contribute to the politicization of the inmates. The
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chants of “you are all fascists” during the Fuhlsbuttel riots of 1971 reminded officials of the
tenuous base that their principles of “security and order” rested on, and that self-determination
could also mean conflict.1* The degree to which democracy as a focal point for dissatisfaction
penetrated the prison walls should not be overestimated, however. For the vast majority of
inmates, it was basic material and procedural concerns that drove their criticisms of the justice
system. 102

The reforms of the 1960s and 1970s were decisively influenced by the notion that the
public would not countenance leniency in the treatment of criminals. As it turned out, the
public’s attitude toward criminal justice in postwar West Germany was far more ambivalent and
malleable than earlier psychoanalytic theories had suggested. While punitive instincts persisted
among certain segments of the public, these were neither universal nor immutable. Reformers
began to recognize that meaningful change required breaking down the barriers between prisons
and society, fostering transparency, and encouraging public engagement. Initiatives like the
prison advisory boards reflected this belief, though their impact often fell short of expectations.
In this evolving landscape, the project of resocialization became not merely a penal policy but
part of a broader democratic experiment in redefining the relationship between the state, society,
and the individual. By the time reformers came to view the public as a potential ally, however,
much of the momentum behind criminal justice reform had subsided. The Klingelpiitz and
Glocke scandals had faded from memory, the stormy economic outlook after 1973 had eroded

the material basis for expensive reform initiatives, and the rise of political terrorism in West

Germany meant Germans were increasingly preoccupied with “inner security” rather than the
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resocialization of criminals. In the end, the greatest irony of the era was that just as reformers
began to trust in the public’s capacity for change, the window for reform that had opened in the

late 1950s closed.
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CONCLUSION

In March 1974, the CDU’s association for jurists (Bundesarbeitskreis Christlich-
Demokratischer Juristen - BACDJ) hosted a conference to discuss the fate of the pending prison
law, the government draft of which had been submitted to the Bundestag two years prior. It was a
who’s who of the German legal system: jurists, law professors, prison directors, medical
administrators, psychologists, criminologists, Bundestag members from the Committee for
Criminal Law Reform, Ministry of Justice officials, and representatives from West Germany’s
main public sector union (OTV). The purpose of this conference was to explain to the media and
all other interested parties the importance of passing the national prison law and explaining the
principles upon which it had been written. Above all, it was a celebration of a long-elusive
consensus, the bridging of a divide between progressive and traditional prison advocates that had
thwarted legislative compromise since the 1870s.

This compromise consisted of reorienting the prison’s purpose towards “enabling the
convicted individual to lead a socially responsible life free of crime,” commonly understood as
“resocialization” (Resozialisierung).! As the BACDJ conference showed, there was a broad
understanding among Germany’s legal experts that the resocialization of Germany’s convicted
criminals was the primary purpose of the prison. That the traditional “retributive prison”
(Vergeltungsvollzug) was, according to Werner Ruprecht, “certainly not - as practice has shown -
in a position to place the prisoner in a position that allows him to prove himself in society

afterwards.”2 Ruprecht, chairman of the Bund der Strafvollzugsbediensteten (Association of

1 § 2 - Strafvollzugsgesetz (StVollzG).
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Prison Officers) and former director of one of Germany’s largest prisons, argued before the
gathered observers that if a criminal investigation, conviction, and sentencing was about
clarifying and reacting to the criminal’s past, then the prison should be about the future. The
judge’s “judgement of unworthiness” (Unwerturteil) in the form of a guilty verdict represented
society’s strongest disapproval of an individual’s behavior. Once this verdict was handed down,
however, it became necessary to “transform this negativity into positive values” to the effect that
“reconciliation” between the lawbreaker and society became possible.® “It would be wrong,”
insisted Ruprecht, to “once again emphasize the negative in the penal system” when “the
judgment of unworthiness is already established in the sentence.”® Thus, at least part of prison
reform would consist in the wide-scale introduction of programs and new organizational
principles aimed at creating an atmosphere conducive to the resocialization of convicted
criminals. To this end, the so-called “security function” of the prison would need to be
significantly disassembled. Glnter Stratenwerth, a law professor who had helped author
alternative drafts of the criminal code and prison laws, affirmed as much. It was “indisputable”
that the goal of treatment for the inmates had to take precedence over the measures designed to
keep the inmates contained and isolated inside Germany’s mammoth prison facilities. “The more
security is built into the prison system, the more difficult the treatment becomes.”

The concept of resocialization, however, had papered over deep divisions in how
Germany’s political and expert class understood the role of law and the prison in modern society,
and it did not take long for these fissures to come to light at the BACDJ conference in 1974. As

the discussion shifted from general principles to practical implementation, it became clear that

3 BACDJ “Prison Conference,” 55.
4 BACDJ “Prison Conference,” 55.
5 BACDJ “Prison Conference,” 24.

213



there was no consensus on what resocialization entailed as a concrete reform program. An event
intended to showcase unity around the pending prison law instead revealed just how far apart the
participants were on core issues of criminal justice reform.

Dr. Friedrich Steierer, director of Munich’s Stadelheim Prison, observed that even at this
advanced stage of legislation, there was still no standardized approach to resocialization, “no
proper treatment concept at all...Nobody can offer one to this day.”® Proceeding without one, he
warned, was reckless; more time was needed for experimentation and comparison. Gunther
Schmitt, lead psychologist at the newly established social-therapeutic institution in
Ludwigshafen, countered that even if such a program existed, its success was undermined by the
lack of qualified staff. He likened the situation to “a school in which poorly trained teachers with
inadequate methods” are expected to improve students’ performance, with failure then blamed on
the students.’

The assembled experts also disagreed over the role of the “open prison.” For two
decades, reformers had promoted these minimum-security institutions, which offered external
work opportunities, relaxed security, and generous leave, as key to successful reintegration.
Some even hoped they would become the default form of incarceration. But by 1974, few
believed that more than a carefully selected group of inmates should be placed in such facilities.
Anything more would be “utopian,” asserted Steierer, citing the rising number of successful
escape attempts in the Federal Republic since liberalizing policies had been introduced. He
instead advocated for a “stages system” (Stufenstrafvollzug), beginning with secure custody and

moving gradually toward open conditions—a model first tested during the Weimar era.® Schmitt
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pushed back, arguing that the problem lay not in liberalization but in the harm caused by
traditional prisons. Under a well-designed system, he claimed, “these percentages... will not be
repeated under any circumstances.”®

Even the seemingly straightforward question of who should lead Germany’s prisons
provoked disagreement. Although jurists had long monopolized these roles, some attendees
questioned whether experts from the human sciences might be better suited to lead Germany’s
prisons. The recent ousting of psychiatrist Gerhard Mauch at the Duren social-therapeutic
prison—replaced by a jurist at the behest of state officials—loomed large in the discussion.*®
Law professor Gunter Stratenwerth pointed out that in Switzerland, only one prison was led by a
jurist; the rest were directed by professionals from fields like education, agronomy, and
engineering. For Stratenwerth, the prison was about more than just “the management of people
according to rules formulated from above.” If the criminal justice system was ever to move
beyond “the hierarchically organized, bureaucratically executed administration of people,” the
system required fresh perspectives and directors trained to understand human behavior, not just
legal codes.

Two years later, the prison law (Strafvollzugsgesetz) would pass the Bundestag and
become law, enshrining resocialization as the main objective of the prison system and capping
off three decades of efforts to reform Germany’s criminal justice system. The law was left
intentionally open-ended in order to grant Germany’s states the widest possible interpretive

leeway. The centerpiece of two decades of reform efforts, the model social-therapeutic
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34.
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institutions, remained largely theoretical: they were included in the law but never widely
implemented. Their rollout was delayed twice before being struck from the statute altogether.

The scope of the 1960s—70s reforms can be gauged as much by what was not achieved as
by what was achieved. Unmet demands included a federal training center for prison staff,
standardized national regulations, classification of inmates by personality or offense type, legal
recognition of prisoner committees, individualized treatment plans, limits on prison size,
guaranteed access to outside work, and making open prisons the standard rather than the
exception. Furthermore, it appeared that the possibility for further reforms had closed. In 1976,
Hans-Dieter Schwind wondered whether another “change in direction” was underway, spurred
by rising crime rates, disillusionment with the treatment paradigm, and economic crisis.*?

Though many reformers saw resocialization as an empty slogan masking failure, its
ubiquity in expert and public discourse made it the new standard against which the prison system
was judged. The idea that prisons should rehabilitate was not new, but for the first time, national
debate affirmed that inmates were members of the political community. Whether resocialization
was feasible remained contested, but its core premise—that society bore responsibility for its
offenders—marked a decisive break from the earlier logic of incarceration. In contrast to the
Nazi era, when criminality was politicized to justify extreme punitiveness, the postwar era saw a
growing consensus that former offenders should be reintegrated. Public discourse gradually
shifted from demanding that inmates atone to recognizing society’s role in their return to

freedom.

12 Hans-Dieter Schwind, “Die Entwicklung des Strafvollzugswesens in der Bundesrepublik,” in Hans-Dieter
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The motivation for supporting criminal justice reform was always split between two
related but distinct considerations. The first aimed to improve the efficacy of the prison system,
primarily measured by the recidivism rate. Beginning in the late 1950s, reformers in the Federal
Republic saw new opportunities for social engineering as the human sciences developed
increasingly sophisticated theories of behavior and treatment. In criminal justice, these efforts
coalesced around the concept of “resocialization,” which framed criminality as a failure of
proper socialization and envisioned the prison as a corrective institution. Yet whether due to
institutional constraints or the limits of these theories, early resocialization programs failed to
reduce recidivism significantly. As these shortcomings became apparent, enthusiasm for the
resocializing prison waned among the expert class amid growing skepticism about its cost and
efficacy.

Other reformers, however, justified their support for reform using the language of
humanization and dignity, arguing that the prison system as it was constructed at the time was an
affront to the basic rights possessed by the inmates. The prison, they argued, should be
humanized, not because it fulfilled the goals of social engineering, but rather because it accorded
with the principles of human dignity and the inmates” membership in the political community.
Resocialization was thus enshrined into law not because it worked, but because many reformers
saw it as a moral imperative. When Germany, following international trends, made its “punitive
turn” in the 1970s, it did so without fully abandoning its commitment to human dignity. The
legal recognition of inmates’ political membership served as a guardrail against wholesale
reversal.

The divergence between Germany and the United States on this front is striking. In 1945,

Germany was arguably the most punitive nation on earth. Tens of thousands of criminals in
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Germany’s prisons and concentration camps were subjected to the Nazis’ policy of “annihilation
through labor” as unwanted “asocials,” while the German courts executed some 14,000 people
between 1942 and 1945, many for petty crimes.™® This punitive excess reached its peak as the
regime collapsed, when in a final paroxysm of violence local summary courts unleashed
wholesale legal terror on the civilian population, putting to death hundreds accused of betraying
the regime and the German people.*

Meanwhile, the U.S. led the world in rehabilitative innovation. Nowhere in the world
were ambitions more grandiose than in America, where policymakers boldly declared their
intention to eradicate poverty, crime, and disorder through massive social programs, economic
redistribution, and resocialization. California in particular became the lodestar of the
international criminal justice reform movement due to its willingness to introduce experimental
programs for the rehabilitation of its prisoners. The state opened the country’s first minimum-
security prison in California in 1941 and founded a professionalized Department of Corrections
under Governor Earl Warren.®

These programs, however, contained the seeds of their own destruction, built on the
principles of supervision and control of marginalized communities rather than encouraging
autonomy and personal actualization of the individual.'® When they failed to deliver results amid
rising economic anxiety and media-fueled fears of urban disorder, public opinion turned sharply
punitive. Policymakers responded with harsh sentencing laws, welfare retrenchment, and the

dismantling of rehabilitative programs. California abolished indeterminate sentencing in 1976,
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shuttered prison newspapers in 1982, and passed the “three strikes” law in 1994. The U.S. shifted
from a pioneer of rehabilitation to the world’s most aggressive incarcerator.}” As historian Julilly
Kohler-Hausmann noted, the United States proved itself incapable of “distributing social and
material security to all citizens” but fully capable of “protecting those defined as upstanding and
worthy citizens.”*® In the language of the social contract, deviant behavior could thus result in a
degraded form of citizenship up to and including the criminal’s “civil death”—their complete
loss of rights and exclusion from the political community.°

West Germany faced many of the same pressures, including fears of rising disorder,
doubts about rehabilitation, and economic constraints. Studies questioning the effectiveness of
resocialization led to calls for austerity, and the social movements of the 1960s and 1970s
challenged the legitimacy of institutions that ghettoized marginalized communities.?° Though
momentum stalled and skepticism grew, key elements of the reform consensus endured, chief
among them the idea that Germany’s inmates deserved to be treated as full members of the
political community.

This dissertation has argued that this divergence was not merely a matter of differing
public attitudes but the result of strategic choices by West German political and expert elites. By
adopting a language of dignity, democratization, and Sozialstaatlichkeit in deliberate opposition
to the language and policies of fascism, Germany’s experts ensured that the reform efforts were

supported by two pillars: the social engineering project of resocialization and the project of
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humanization. When the consensus around the first began to waver, the second was still there as
a leg to stand on.

Historians are agreed that a new political sensibility emerged in the 1960s and 1970s in
the Federal Republic, a “reconfiguration” of the boundaries of the political community and the
sources from which political institutions drew their legitimacy.?* Germans began to imagine the
order of society in a new way, one that deemphasized organic or utopian visions that strove for
the homogenization of society in favor of a pluralistic one committed to the nonviolent resolution
of conflict.?2 On a society-wide scale, this shift had a number of causes, the forced
“Westernization” of Germany and its institutions and the gradual acclimation to democratic
procedures chief among them.?® This dissertation has argued, however, that the expansion of
West Germany’s civil society was also due to deliberate efforts on the part of both politicians and
members of the expert community to make it so. Policymakers and experts sought to redefine the
relationship between the individual and the state, proscribing the ability of the polity to declare
the “civil death” of those who had broken society’s laws. In doing so, they helped lay the
groundwork for a more inclusive civil society—one that recognized its responsibility for even its
wayward members.

There are, of course, valid critiques of this thesis. Conditions in German prisons still fall
short of constitutional ideals. During the COVID-19 pandemic, suicide rates in the German
prison system reached an all-time high.2* German courts have repeatedly found that inmate pay,

which remains a fraction of the federal minimum wage, is too low to fulfill the state’s
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constitutional obligations.? All the while, recidivism rates remain stubbornly high with no clear
path towards reducing them.?® In the language of political philosophy, the inmate remains subject
to the sovereign power of the state and the state of exception, most obviously in the institution of
Sicherungsverwahrung (preventative detention), which permits the holding of dangerous
criminals for an indefinite time period. In this reading, resocialization appears as to be the non
plus ultra of modern biopolitics, seeking to transform the personality and behavior of the
individual in line with the principles that ensure the stability of the state and in settings that
allowed for the maximum domination of the individual.?’

But this view overlooks the reform movement’s central recognition: that institutions
cannot reshape the individual without the individual’s assent and voluntary participation. The
most thoughtful proponents of resocialization rejected the idea that techniques like prison
therapy could function as a tool of state policy. Instead, proponents of resocialization argued that
only by decentering the institution and its goals and placing a new emphasis on genuine human
connection and free choice could successful resocialization occur. It was no accident that prison
therapists came to reject the notion that their work could be considered part of Germany’s
Kriminalpolitik. Whereas the “total institution” theorized by Erving Goffman and other
organizational sociologists required the complete submission of its subjects, the reformers came
to reject a treatment paradigm predicated on the objectification of the inmate. If this was

biopolitics, it was one that expanded rights and protections rather than stripping them away.
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The Federal Republic’s dual commitment to a pragmatic effort to reduce recidivism as
well as an idealistic conceptualization of the criminal’s place in the political community
prevented the Federal Republic from falling victim to the pitfalls of either. This dissertation has
shown that such a path was not inevitable, but rather the product of strategic decisions by
political and expert actors who sought to reimagine institutions of punishment along the lines
demanded by the principles of democracy and solidarity. That this commitment remained after it
was no longer expedient is worthy of note and praise. It suggests a genuine commitment to the
principles of human dignity, even in the face of public opposition. In doing so, they preserved a
space within the justice system for the possibility of change, even for those whom society had
cast aside.

For all its flaws, the German prison system has become a model for the world. In the
summer of 2025, a delegation of prison officials from Oklahoma, North Dakota, and
Massachusetts visited Germany to understand why, despite fewer security measures, German
prisons experience significantly less violence than their U.S. counterparts. Touring a total of four
different prisons, including the social-therapeutic unit at Berlin-Tegel, they found inmates
involved in soccer leagues, carpentry, and animal husbandry. They left the premises to work day
jobs and cooked their own meals in group kitchens.?® The past five years have seen a growing
interest in European-style facilities and a renewed focus on rehabilitation over retribution among
U.S. prison administrators who have come to see present conditions back home as untenable.?® It
is too early to say that a new wind is blowing through the state penal systems of the U.S.,

however. At the same time, under the direction of President Donald Trump, the U.S. has begun
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sending inmates to El Salvador’s infamous Center for the Confinement of Terrorism (CECOT),
where they face widespread human rights abuses and are denied the legal protections typically
afforded under U.S. law.

These contradictory developments reflect the unresolved tension at the heart of American
criminal justice: whether to treat incarcerated individuals as citizens with rights or as threats to
be neutralized at any cost. The path the nation ultimately chooses will shape not only the lives of
those behind bars but the moral character of the republic itself. Germany stood at a similar
crossroads after World War 11, and the legacy of its reform efforts remains instructive. For the
United States, which has long claimed to be a model of liberal democracy for the world, the
question is whether it can draw similar lessons from its own legacy of carceral excess.
Embracing a more humane and democratic approach to criminal justice would not require a
wholesale importation of European models, but it would demand the same fundamental
reckoning with the purposes of punishment and the status of the incarcerated as full members of

the political community.
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