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INTRODUCTION

More than a millennium ago in the imperial metropolis of Baghdad, a tale was told about a break-in at a
royal treasury in which military funds were stolen. The narrative relates that law enforcement worked with
informants to hunt down a thief throughout the night, leaving no stone unturned. Criminal hideaways, taverns,
brothels, and gambling dens were raided, and the culprit was eventually apprehended. Like so many others, he was
processed by the criminal justice system under the supreme overseer of the city, the sahib al-shurta.'

Criminologists, historians, political scientists, and legal scholars postulate that policing could not exist
without a modern state that uses law enforcement as a tool to monopolize violence and enforce its sovereignty.>
Generally, modern scholarship traces the advent of urban policing back to early modern Europe (France under
Louis XIV) or to the establishment of a specialized police force in Scotland in 1798 and the London Metropolitan
Police in 1829.% Yet law enforcement goes back to antiquity. Furthermore, such legal bodies for maintaining order
were widespread outside of pre-modern Europe.

In recent decades, scholars from a variety of fields, such as classical and medieval studies, have shown that
policing powers existed in Ptolemaic Egypt, the Roman and Byzantine empires, and medieval Italian city-states.*
My work contributes to these efforts with this comprehensive study of the shurta in pre-modern Islamic societies,
while also demonstrating that the pre-modern Islamic legal institution was far more than simply a law enforcement
apparatus.

Between the eighth and twelfth centuries, the inhabitants of cities in the Islamic Near East and the
Mediterranean saw the shurta as the embodiment of criminal law. Muslim rulers empowered the shurta, composed

of military elites, with almost total authority over criminal justice and policing in the great Islamic capitals, such as

' Abu ’1-Hasan ‘Al1 b. al-Husayn al-Mas td1, Muriij Al-Dhahab, (Beirut: Maktabat al-‘Asriyya, 2005), 3:198.

2 Charles Tilly, Coercion, Capital, and European States, AD 990-1992., Revised (Cambridge, MA: Blackwell, 1992), 76.

3 Tilly, 76; Gregory Roberts, , Police Power in the Italian Communes, 1228-1326 (Amsterdam: Amsterdam University Press, 2019), 17;
Elaine A. Reynolds, Before the Bobbies: The Night Watch and Police Reform in Metropolitan London, 1720-1830 (Stanford, Calif.:
Stanford University Press, 1998), 127-30.

4 John Bauschatz, Law and Enforcement in Ptolemaic Egypt (Cambridge ; New York: Cambridge University Press, 2013); Roberts, ,
Police Power in the Italian Communes, 1228-1326; Christopher J. Fuhrmann, Policing the Roman Empire: Soldiers, Administration, and
Public Order (New York: Oxford University Press, 2012).
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Baghdad, Cairo, and Cordoba, that had large populations up to the hundreds of thousands. The shurta acted as
magistrates of criminal justice, wardens, police chiefs, and governors in these growing cities. The expansive
jurisdiction of the shurta came at the expense of jurists and judges, who wielded little or no jurisdiction over
criminal law.

The shurta’s role as an extension of sovereignty over urban spaces in these early centuries of Islam
profoundly transformed Islamic law. The magistrates had jurisdiction and authority over criminal laws, which was
distinct from the jurisdiction of jurists and judges. This shaped the interplay between politics and religion, the
development of Islamic society, and its literature. The legal evolution had an impact that lasted until the Ottoman
Empire in the eighteenth century.’ Yet contemporary scholarship has overlooked the legacy of the pre-modern

shurta — both conceptually and etymologically.

The Bygone Legacy of the Shurta under the Anachronism of the Contemporary Lens

Today, the Arabic word shurta means police or law enforcement but the etymological history of this term
has had its twists and turns. The origin of this word stretches back to the first century of Islam in the 600s and
possibly even beyond that.® The consensus among early Muslim lexicographers and grammarians of Arabic is that
the word shurta derived from the Arabic root sh-r-f (to separate or to distinguish), which shows that this term had
far different connotations in early Islamic eras than its modern usage.’ In the seventh and early eighth centuries,
shurta referred to the elite corps of the early Arab caliphs and/or governors, but shortly after that it became
synonymous with criminal justice and policing.® At the beginning of the twelfth century, the term shurta was

overtaken by other terms (e.g., ma ‘ina, shihna, and wali) and by the thirteenth century it had fallen into disuse.’

5 Fariba Zarinebaf, Crime and Punishment in Istanbul: 1700-1800 (Berkeley: University of California Press, 2010), 134.

¢ Joseph Schacht, “Review of Histoire de I’organisation Judiciaire En Pays d’Islam,” Tome II Orientalia, Nova Series, (Annales de
I’Université de Lyon, Troisieme Série), 17, no. 4 (1948): 517.

7Khalil Ahmad B., Kitab Al-‘ayn, vol. 2 (Baghdad: Wizarat al-Thaqafah wa-al-1‘1am, al-Jumhiirfyah al-‘Iraqiyah, 1980), 322-23; Abii al-
Husayn Ishaq b. Ibrahim al-Katib, 4/-Burhan Fi Wujith al-Bayan (Cairo: Maktabat al-Shabab, 1969), 325; Muhammad b. Muhammad
Mufid, Al-Tkhtisas (Najaf, Baghdad: al-Matba‘ah al-Haydariyah, 1971), 30.

8 See Yaacov Lev, “Police,” in Medieval Islamic Civilization: An Encyclopedia, vol. 2 (New York: Routledge, 2006), 2: 622-23. Irit
Abramsky-Bligh, “The Judiciary (Qadis) as a Governmental-Administrative Tool in Early Islam,” in The Formation of Islamic Law
(Burlington, VT: Ashgate, 2003), 209. Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1979), 50. Emile Tyan,
Histoire de I’organisation Judiciaire En Pays d’Islam, 2nd rev. & corr. (Leiden: E.J. Brill, 1960), 566—616.

°See Yaacov Lev, “Police”; J.S Nielsen and Manuela Marin, Encyclopaedia of Islam 2nd ed. s.v. S hurta”.
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However, for the most part, the term shurta still existed in cultural memory. The decline of its linguistic
significance coincided with the emergence of its younger Romance equivalent: the police. This thirteenth-century
French word derived from the Latin politia, originally meaning civil administration or approaches to maintaining
order.'” The term acquired its contemporary context in the early modern period.'! The word “police" reached
prominence and achieved linguistic hegemony in Continental Europe and subsequently in the rest of the world
during the modern era. In contrast, the word shurta fell into obscurity, particularly during the lifetime of the
Ottoman Empire. For instance, during the nineteenth and early twentieth centuries in the Arabic-speaking regions
of Iraq and Egypt, the late Ottoman term dabtiyya, or zabtiyye in Turkish, and even the linguistically hegemonic
Anglo-French word “police” became used as the general name for law enforcement.!? The term shurta was
revived in the twentieth century in the Arab world, alongside the decline of the Ottoman Empire and colonialism
and the rise of nation-states and Arab nationalism.

Unlike other premodern terms, such as vigiles, praetor, and podesta that faded away, the return of shurta
into the modern Arabic vocabulary—a linguistic remnant from late antiquity in the present day- needed to conform
to a modern society with new nationalistic and westernized concepts of criminal justice and policing. The modern
shurta did not refer to military officers with complete control and jurisdiction over criminal law but rather to police
officers, who prevented and deterred crimes as well as political threats to the state.! This relatively recent
modernization of the term shurta to fit current contexts has shaped most readings in Islamic studies. Modern
scholarship views the shurta through a contemporary lens, diminishing its political and legal significance. As a
result of this anachronistic understanding of the pre-modern shurta, modern historians and scholars have
misinterpreted this institution and have only reconstructed its surface-level duties. I aim to re-envision the shurta in

pre-modern social, legal, and political contexts, within the milieu in which it once flourished.

10 Alain Rey, Dictionnaire Historique de la Langue Francaise ed. Marianne Tomi (Paris: Robert, 2010), 7260-61.

! Philip F. Riley, “Hard Times, Police and the Making of Public Policy in the Paris of Louis XIV,” Historical Reflections / Réflexions
Historiques 10, no. 2 (1983): 314-23.

12Khaled Fahmy, “The Police and the People in Nineteenth-Century Egypt,” Die Welt Des Islams 39, no. 3 (1999): 340-77; Bernard
Lewis, Encyclopaedia of Islam 2nd ed., s.v. “Dabtiyya”.

13 Adel Abdel Ghafar, Egyptians in Revolt: The Political Economy of Labor and Student Mobilizations 1919-2011 (Oxfordshire: Taylor &
Francis, 2016), 80—84.
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The Shurta as Mere Policemen: Methodological Obstacles toward a Study of Islamic Criminal Justice

Most modern scholars would define and translate the shurta as just military police or security forces. In
general, they describe the shurta matter-of-factly - as paramilitary forces that functioned as law enforcement and
protected the government.'* This idea of the existence of policing powers in the pre-modern period stands in stark
contrast to the resistance against such a notion by classicists and medievalists. They argue that pre-modern
governments did not have a monopoly on violence or the use of law enforcement before the modern era. Modern
historians of Islam have lacked the critical perspective needed to understand the extraordinary implications of the
political, legal, and urban dynamics surrounding the shurta.

I argue that while the prevalent view holds sway - that the shurta was only a police force with little
influence over Islamic law - many Islamic legal history scholars misinterpret the institution, and consequently
disregard its significance and broad reach. Nevertheless, few scholars have recognized the shurta’s instrumental
role in Islamic law and its ramifications.

Influential historians of Islamic law, such as Emile Tyan, Joseph Schacht, and more recently, Mathieu
Tillier, have recognized that the shurta and its analogous bodies in the first centuries of Islam wielded almost total
authority, or at the very least substantial jurisdiction, over criminal justice, which is a vastly different picture than
that of a mere police force.!> However, their conclusions have not become the mainstream perspective in Islamic
historiography. There are several reasons for this. First, while these scholars recognize the legal significance of the
shurta, the concept is not given much importance as shown in their devoting only a chapter or just a few pages to
the topic in their research. In contrast, legal historians of Islam write more extensively on the subject based on their
interest in the study of Islamic law: the fugahda (jurists) and qudat (judges). In Islamic legal studies, jurists and

judges take precedence as the most authoritative voices on Islamic law.

Y Hugh N. Kennedy, The Armies of the Caliphs.: Military and Society in the Early Islamic State (London: Routledge, 2001), xi. Ya‘qtibi,
Ya‘qibi, The Works of Ibn Wadih Al-Ya ‘qubi: An English Translation (Leiden: Brill, 2018), 2: 793; 954; Jelle Bruning, The Rise of a
Capital: Al-Fustat and Its Hinterland, 18/639-132/750 (Leiden: Brill, 2018), 119. Shelomo Dov Goitein, , 4 Mediterranean Society: The
Jewish Communities of the Arab World as Portrayed in the Documents of the Cairo Geniza (Berkeley: University of California Press,
1967), 2: 2, 368.

15 Mathieu Tillier, “Courts,” in The Oxford Encyclopedia of Islam and Politics (New York: Oxford University Press, 2014), 230-31.
Schacht, An Introduction to Islamic Law, 50. Tyan, Histoire de [’organisation Judiciaire En Pays d’Islam, 566—616. Knut S. Viker,
Between God and the Sultan: A History of Islamic Law (London: Hurst & Co., 2005), 193-95.
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Premodern Muslim jurists and judges served as the primary legal theorists and authored most literature on
Islamic law. In addition, surviving legal and literary sources—penned largely by members of the ‘ulama’—
portray judges as the most legitimate enforcers of Islamic law to the exclusion of other institutions.!® Thus, as
Kevin Reinhart notes, many academic scholars unsurprisingly view the law in medieval Islam solely through the
eyes of the jurist.!” Jurists and judges were hugely influential in shaping law in Islamic societies. But as Christian
Lange contends, pre-modern jurisprudential treatises are largely immaterial to historicizing the premodern Islamic
criminal justice system.'®

For the most part, how these pre-modern Muslim legal authors portray criminal law in their jurisprudential
treatises does not really represent practical realities of criminal justice. With the exception of the region of al-
Andalus (Islamic Spain), jurists and judges had little influence over the enforcement of criminal justice. Besides
the treatises of a few jurists and judges, such as the famed Buyid-Abbasid era chief judge al-Mawardi (d.
450/1058), these legal scholars were not interested in documenting how the criminal justice system and shurta
functioned. Rather, they were only interested in how they conceived Islamic criminal law should function, ideally
based on their own standards. The shurta’s methods and approaches, and the discourses written by scribes,
officials, and some jurists who supported them, ultimately determined and shaped criminal justice. Thus, one must
not view the shurta as a police force with extralegal jurisdiction and authority. The shurta existed as an extension
of governmental authority, and ended up as a branch of Islamic law derived from the legal and political roots of
early Islam. It was separate from the frameworks and methodology of the judiciary and jurists. My research is not
the first to examine the shurta, as several scholars have examined this judicial body, However, I capture its
singular importance in order to understand better pre-modern Islamic politics and law. Until now, uncovering the

shurta’s complexities, both as an institution and in its functioning has been limited by field-specific approaches.

16 Mathieu Tillier, “The Mazalim in Historiography,” in The Oxford Handbook of Islamic Law (Oxford, United Kingdom: Oxford
University Press, 2015), 369.

17Kevin Reinhart, “Law,” in Key Themes for the Study of Islam (Oxford: Oneworld Publications, 2014), 220.

18 Christian Lange, “Crime and Punishment in Islamic History (Early to Middle Period): A Framework for Analysis,” Religion Compass 4
(2010): 694-95.
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Historiography of the Shurta and Premodern Islamic Criminal Justice

Christian Lange in his “Crime and Punishment in Pre-modern Islamic History: A Framework for Analysis”
(2005), states that the paucity of secondary literature on pre-modern crime and punishment stems from the lack of
court records and the importance placed on figh (jurisprudential texts), which do not show the realities of criminal
justice.'” As a result, Lange argues that cross-disciplinary approaches—an examination of figh in conjunction with
administrative and literary sources—represent the best way in which to reconstruct pre-modern Islamic criminal
law.?° Furthermore, he argues that the history of Islamic crime and punishment cannot be told without
incorporating non-jurisprudential legal actors, the shurta and the people they punished. In contrast to the Ottoman
field, which has a considerable amount of research on criminal justice due to the availability of court records and
extensive primary sources, criminal law in the pre-Ottoman era is mainly relegated to articles that reiterate jurists’
perspectives on specific topics (such as prison, torture, or punishments).?! For al-Andalus, however, research on
Islamic criminal law and its enforcement is more abundant because jurists and judges were far more involved in its
implementation. In consequence, a new chronology of the shurta is sorely needed and my dissertation aims at
contributing to this revision of history. While we have articles, chapters, and dissertations devoted to different
aspects of this institution, a new approach is required.

Research about the shurta can be divided into two main types. First, comprehensive legal histories of the
shurta were begun by Emile Tyan, and later emulated by his successors in the field of Islamic legal studies with
less detail and in a far less effective way. Secondly, scholars who analyzed the shurta as a military-police force
with judiciary authority confined the scope of their research to their own specialized historical interests.

The most important work written on the shurta is the chapter about the institution in volume 2 of Emile
Tyan’s classic, Histoire de |’'Organisation Judiciaire en Pays d’Islam, which was first published in 1943 and

republished in another edition in 1960. Emile Tyan was the first to use a cross-disciplinary approach to this topic,

19 Christian Lange, “Crime and Punishment in Islamic History (Early to Middle Period): A Framework for Analysis,” :694.

201bid., 694-695.

2l James E. Baldwin, Islamic Law and Empire in Ottoman Cairo (Edinburgh: Edinburgh University Press, 2017), 13—17; Zarinebaf, Crime

and Punishment in Istanbul, 134; See Irene Schneider, “Imprisonment in Pre-Classical and Classical Islamic Law,” Islamic Law and

Society 2, no. 2 (1995): 157-73; Sadiq Reza, “Torture and Islamic Law,” Chicago Journal of International Law 8, no. 4 (2007): 21-41.
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which was later advocated by Lange. Tyan avoids the pitfalls of his contemporaries and successors in Islamic legal
studies by properly categorizing Islamic jurisprudential texts on crime and punishments as ones meshed in theory,
while using administrative and literary sources to reconstruct the shurta and their enforcement of criminal law.2? It
is a testament to his thorough research—covering the history of the shurta in the early and medieval Islamic
Mediterranean and Near East—that despite the limited historiographical material at his disposal, Tyan was able to
make several observations about the shurta that have stood the test of time. He correctly surmised the shurta’s
origins as an elite corps, with its function as an extension of government authority over law.?* He also highlighted
the insubstantial influence that jurists and judges had over criminal law, the critical role of siydsa and their
discretionary authority in criminal justice, and the institution’s evolution and prevalence in different eras and
societies.?* Despite the great contribution of his work, Tyan’s research was based on the relatively poor availability
of sources and the methodological limitations on the scholarship of that period.

In the many decades since that book’s publication, a considerable amount of Islamic literature has come to
light, including investiture documents, chronicles, administrative manuals, and mirrors for princes. Tyan was not
aware of, or did not have access to, all such sources as he only covered Arabic texts. Persian sources have
supplemented my research. Furthermore, Tyan’s study of the shurta was only one chapter long. Finally, Tyan treats
the shurta and their methods and procedures as arbitrary and outside the bounds of Islamic law, which he regards
as legitimately derived from jurists and judges.?® Even with these flaws, Tyan’s chapter on the shurta remains the
pinnacle in its field. But Islamic legal studies have not advanced since Tyan with regard to understanding the
shurta’s legal significance. Subsequent research on the shurta by socio-legal historians has been confined to an
Encyclopaedia of Islam article by J.S. Nielsen, with a few additional details, along with sections in books on

Islamic law that have a few pages at best and worst merely a footnote devoted to the shurta or analogous bodies.?

22 Tyan, Histoire de I’organisation Judiciaire En Pays d’Islam, 566—67.

B 1bid., 577-78.

24Tbid., 604-9.

% Tyan, 577-78..

26 Knut S. Viker, Between God and the Sultan: A History of Islamic Law, 193-95; J.S Nielsen and Manuela Marin, “Shirta”.
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The pithy treatment of the shurta in Islamic legal studies is not surprising given that - unlike the extensive
literature from jurists or judges - court records and administrative manuals belonging to those magistrates and
police chiefs that dealt with criminal matters have not survived. Researchers are faced with the challenge of
reconstructing the judicial duties and jurisdiction of institutions by combing through a variety of genres in pre-
modern literature—a daunting task.

Political and administrative and social historians interested in exploring this subject face an entirely
different issue. Historians like Yaacov Lev or Fred Donner have contributed to an understanding of the shurta by
relying mostly on narrative literature in their respective fields to reconstruct the features of the institution.?’ Fred
Donner attempted to critically probe details provided by literary texts (mostly Abbasid and post-Abbasid
chronicles) on the shurta in early Islam and the Umayyad period.?® He attempted to establish a source methodology
for verifying whether their depictions were accurate based on the particular social-political milieu of those eras. In
contrast, Yaacov Lev, currently the most prolific scholar on the shurta, reconstructs the military-administrative and
judicial scope and authority of the shurta in the Fatimid period through a prosopography of the abundant narrative
sources.”’

While the approaches of these two scholars, and others with similar approaches and methodologies, have
furthered our understanding of the shurta, they do not delve into its legal complexities because of the limitations of
the narrative sources used. This is because these modern historians rely mainly on histories and literary texts,
without comparing and contrasting them to other available literature. They only see a particular aspect of the
shurta. For example, chronicles tend to recount arrests and punishments by the shurta, while ignoring the full legal
process. As a result, these modern social-political historians primarily emphasize the shurta as a military police or

a security force, while overlooking its expansive legal authority that was instrumental to its purpose.

Noel James Coulson, 4 History of Islamic Law (Edinburgh: Edinburgh University Press, 1994), 134; Nahed Samour, “A Critique of
Adjudication: Formative Moments in Early Islamic Legal History,” in Justice and Leadership in Early Islamic Courts (Cambridge;
Massachusetts: Harvard University Press, 2017), 47, n. 1.

27 See A. M. Rashid, The Role of the Shurta in Early Islam ( unpublished PhD thesis, University of Edinburgh, 1983);

Michael Ebstein, “Shurta Chiefs in Basra in the Umayyad Period: A Prosopographical Study,” Al-Qantara 31 (2010): 103—47.

28 Fred M. Donner, “The Shurta in Early Umayyad Syria,” in Fourth International Conference on the History of Bilad Al-Sham:
Proceedings in the Third Symposium, (' Amman, English Section, 1989), 2: 247-62.

2 Yaacov Lev, “Police,” 622-23.
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Although publications on the shurta in premodern Islam are far more numerous in modern Arabic historiography
than they are in Western studies on this topic, they face similar methodological limitations. Most of these scholars
attempt to establish a comprehensive institutional history of the shurta from the beginning of Islam up until the
twelfth century, mainly utilizing literary sources. However, unlike Fred Donner, they do not take a critical
approach to these texts, causing the best of these academic works to become compilations of extensive and
fascinating details on the shurta, such as their institutional structures, salaries, attributes, and narratives and
discourses surrounding them in various periods and regions.>* But these corpora of historical data serve more as
voluminous surveys on the shurta and the outlooks of the sources on them rather than presenting in-depth research
that unearths new dimensions of this pivotal development in global legal history and the shurta’s broader

significance in understanding Islamic civilization, law, and politics.

Thus, I approach the shurta far differently when compared to other scholars in three main ways. First,
although I take a comprehensive approach similar to Tyan in my study of the shurta when examining the history of
this institution between the seventh and twelfth centuries in the Near East and the Mediterranean, our
interpretations of the shurta diverge from one another. I characterize the shurta not as a policing body or an extra-
legal repressive apparatus of the state, but as individual magistrates who served a critical role in Islamic law and in
enforcing criminal law. Secondly, unearthing the essence of this legal force - as an extension of sovereignty over
law and urban cities - serves as the central argument of my dissertation. Thirdly, shurta served as overseers of
criminal justice without much participation from the jurists and judges; the methods and approaches of these
magistrates, as well as the discourses from rulers, officials, scribes, and jurists who supported them, constituted a
separate branch of Islamic law by its very existence. Thus, criminal justice and its enforcers, the shurta, illustrate

the legal realities and pluralism of Islamic law.

30 See Arsan Miisa Rashid, al-Shurtah Fi al-‘Asr al-Umawi. ed. Ahmad Mubarak Baghdadi (Kuwait: Maktabat al-Sandas, 1990).

‘Abd al-Fattah Fathi, Al-Idarah al- ‘askariyah Wa-al-Shurtiyah FT al-Tarikh al- ‘Arabi al-Islami (Cairo: al-Munazzamah al-‘ Arabiyah lil-
Tanmiyah al-Idartyah, 2014); Muhammad al-Shartff Rahmiini, Nizam Al-Shurtah Fi al-Islam Ila Awakhir al-Qarn al-Rabi‘ al-Hijrt
(Tunis: al-Dar al-‘Arabiyah lil-Kitab, 1983); Ahmad Salih Muhammad ‘Abd al-Ghani, Al-Shurtah Ft al-Andalus al-Islamiyah, 92-897
H/711-1492 M ed. Zubaydah Muhammad ‘Ata, (Cairo: Hay’a al-Misriya al-‘ammabh lil-kitab, 2017).
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Legal Realities and Pluralism

Pre-modern Islamic criminal justice gives a picture of a society grappling with the ever-present tension
between the messy practicalities of law enforcement and idealized notions of justice— ones that I contend are
universal and constant in complex urban societies. This clash between applying criminal justice and legal ideals, as
conceived by many jurists and judges, demonstrates the nuances of Islamic law that encompass social realities.

Kitty Calavita in her book, “Invitation to Law and Society” (2010), articulates the social reality of law that
she sees as distinct from a wholly jurisprudential view. She states:

The reality of law is that it is a sociocultural product, whether that product is formal legal texts or police
tactics, images of law in popular culture, or the shouted rules of a pickup basketball game. It is this social
reality that I have in mind when I talk about real law.>!
This view influences my thesis about the development and nature of criminal justice in pre-modern Islam as
something that is rooted in practical realities and notions of sovereignty, and which constantly shaped society for
centuries. | argue that the application of Islamic criminal law is formed almost entirely by the everyday practices
of these criminal law enforcers, who were guided both by the governments they served and by the social-
administrative milieus that they inhabited.

Against this background, laws were enacted without a body of legal literature but instead were established
as a result of decisions made by military elites and the leaders of various regimes. Thus, criminal justice in pre-
modern Islam serves as a salient example of law emerging not from legal theory but from the practicalities of
governance, which were formulated and legitimized in normative discourses.

Eventually, government officials, secretaries, and later jurists established a legal basis through the rubric of
siyasa for rationalizing the culmination of these methods, administrative precedents, and legislative authority of the
ruler. The political and legal meaning of the term siydasa has been endlessly debated and discussed. This is because
modern Muslims have employed this word in a variety of ways in different periods and societies, making it

difficult to truly define it. Yet siydsa holds the key to understanding the concept of Islamic legal pluralism.

31Kitty Calavita, Invitation to Law & Society: An Introduction to the Study of Real Law, 2nd ed. (Chicago: University of Chicago, 2016),
21.
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Like shurta, siyasa is an Arabic term that has pre-modern and modern significance in referring to
governance or administrating a society. Unlike the shurta, siydsa has retained its importance in Islamic law for
centuries. Siyasa derives from the verbal noun of the root s-w-s: to manage or to run. This word evolved in the
Abbasid period and subsequent eras into a term with complex political and legal dimensions and meanings that
refer to the authority of the ruler, government law, politics, as well as the temporal as opposed to the divine.*?
Siyasa also serves as a precursor to later legal concepts, such as siydsa shar ‘iyya (governance according to sacred
law) and kanun (Ottoman government law).* Furthermore, siydsa and siydsa shar iyya constitute an essential
element in modern legislation and court systems in many Muslim countries and the term is still used in modern
discourses.>

As siyasa is critical to understanding the history of Islamic law, it is unsurprising that a plethora of studies
have been devoted to examining this concept. The scholarship on siyasa, as part of Islamic law, has focused on
later periods (between the eleventh century and today) rather than on its emergence in the tenth century. The
current scope of siyasa studies has been limited by the availability of accepted legal literature, such as works by the
‘ulama’, court documents and legislation. My contribution to the field of siyasa serves to show that rulers, scribes,
officials, literary authors, and eventually jurists elaborated on siydsa in the tenth century and the first half of the
eleventh century. These writers’ cumulative efforts transformed siyasa into a legal framework and legitimized it as
a source for law, consisting of the ruler’s legislative authority along with non-jurisprudential administrative
approaches and methods, which his officials, particularly the shurta, then enforced.

The competing legal spheres between the authority of the shurta and their methods, which fell under the

rubric of siyasa, and the jurisprudence adhered to by judges, reveals the legal pluralism that existed in pre-modern

32Frank E. Vogel, “Tracing Nuance in Mawardi’s al-Ahkam al-Sultaniyyah: Implicit Framing of Constitutional Authority,” in Islamic
Law in Theory: Studies on Jurisprudence in Honor of Bernard Weiss ed. Kevin Reinhart (Leiden: Brill, 2014), 344-45;

Bernard Lewis, “Siyasa,” in Quest of an Islamic Humanism: Arabic and Islamic Studies in Memory of Mohamed Al-Nowaihi (Cairo:
American University in Cairo Press, 1984), 3-14; Knut S. Viker, Between God and the Sultan: A History of Islamic Law, 190-202.
Baber Johansen, “Signs as Evidence: The Doctrine of Ibn Taymiyya (1263-1328) and Ibn Qayyim al-Jawziyya (d. 1351) on Proof,”
Islamic Law and Society 9, no. 2 (2002): 168-93; Uriel Heyd, Studies in Old Ottoman Criminal Law (Oxford: Clarendon Press, 1973),
117-18;Yossef Rapoport, “Royal Justice and Religious Law: Siyasah and Shari‘ah under the Mamluks,” Mamluk Studies Review 16
(2012): 117-118.

34Knut S. Viker, Between God and the Sultan: A History of Islamic Law, 278—79; Muhammad Mushtag Ahmad, “Doctrine of Siyasah in
the Hanaft Criminal Law and Its Relevance for the Pakistani Legal System,” Islamic Studies 52, no. 1 (2013): 29-55.
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Islamic civilization. Ido Shahar contends that legal pluralism - as an analytical methodology - shows the
relationship between different courts and sources of law that Islamic criminal justice reveals.>® I categorize the
jurisdiction and juridical scope of the shurta and judges, as well as that of siyasa and shari ‘a, as separate branches
of Islamic law. Distinguishing between these various sources of law allows me to clearly re-evaluate pre-modern
Islamic criminal justice as an instrumental pillar of Islamic law and its history. Yet pre-modern Islamic criminal
justice also serves as a window into the chronology of sovereignty and urbanized societies in the Near East and the

Mediterranean.

Sovereignty over Law and Urban Space

Islamic criminal justice developed as governments sought to maintain authority and control by applying law
amid growing cities in the face of new legal and urban challenges. My argument that Islamic criminal justice
served as an extension of legal sovereignty and a bulwark against the rising influence and prestige of the jurists
builds on the work of the late Patricia Crone. In her book, “Slaves on Horses,” (1980) and her co-authored work
with Martin Hinds, “God’s Caliph: Religious Authority in the First Centuries of Islam” (1986), she argues that
dominant religious-legal authority was held by the early Arab caliphs in the seventh and eighth centuries until the
emergence of an independent religious scholarly class contested their supremacy.>® My dissertation proposes that
the caliph’s legislative authority played a pivotal role in criminal justice during early Islam, with the shurta acting
as the enforcer of caliphs’ orders and discretion. The emergence of literate religious scholars, whose diverse efforts
formed a body of law based on Qur’anic and prophetic precepts, continued to undermine the authority of the
caliphs as a source of law for the Muslim community.

In my research, I discovered that a legal—political revolution had occurred in the late eighth century as these
rulers strove to maintain legal and political hegemony over their subjects and cities by altering the fabric of

criminal justice in their domain. As judges traditionally emerged from jurists and other religious scholarly classes,

351do Shahar, “Legal Pluralism and the Study of Shari‘a Courts,” Islamic Law and Society 15, no. 1 (2008): 114-16.
36 patricia Crone, Slaves On Horses: The Evolution of the Islamic Polity (Cambridge [Eng.]: Cambridge University Press, 1980), 63—65;

Patricia Crone and Martin Hinds, God’s Caliph: Religious Authority in the First Centuries of Islam (Cambridge: Cambridge University
Press, 2003), 1-97.
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caliphs sought their magistrates from high-ranking military officers or royal chamberlains, and at the same time
also recruited the police force from the army —or even from elite male slaves. Most of these individuals lacked
theoretical legal knowledge, and they based their procedures on administrative precedents and government orders,
partly underpinned by existing Late Antique Near Eastern discourses and practices. As such, these law enforcers
served as an ideal extension of the caliphs’ imperial sovereignty over law and their metropolises in the Near East
and the Mediterranean.

The shurta, as a means for the government to exert its control over their burgeoning cities, uncovers the
chronology of political authority and urbanization in pre-modern Islam. Modern historians, such as Jacob Lassner
and Claude Cahen, have analyzed the emergence of the great cities of Islam and their cosmopolitanism, but
criminal law, and policing powers as an urban phenomenon, has not been explored before at all.>’ I aim to show
the correlation between criminal justice and the nature and scope of sovereignty over growing urban environments.
Furthermore, the efforts of these governments to maintain their supremacy over these cities faced competition from
the inhabitants they ruled.

As Baghdad and later Fustat and Cairo rapidly expanded under the imperial Abbasids and the Fatimids into
major urban centers, the shurta evolved into a stratified criminal administrative system consisting of magistrates,
district commanders, heads of the night watch, wardens, and policemen. But this momentum could not be
maintained, and the urban landscape shifted dramatically. Political and economic instability undermined any
effective maintenance of public order. At the same time, the shurta’s methods (torture, mass incarceration, and
discretionary punishment) to suppress disorder and dissent only escalated resentment among much of the
population. This antagonism towards the government and their law enforcers resulted in a proliferation of urban
militias and rioters, who challenged the sovereignty of rulers, who in their turn no longer had the competitive
advantage needed to monopolize violence as they had once done under more stable economic and political

conditions. In this context, the post-Abbasid successors in the tenth and twelfth centuries handed over criminal

37 Jacob Lassner, The Topography of Baghdad in the Early Middle Ages: Text and Studies (Detroit: Wayne State University Press, 1970);
Claude Cahen, Mouvements Populaires et Autonomisme Urbain Dans |'Asie Musulmane Du Moyen Age (Leiden: E.J Brill, 1959);
(Leiden: E.J. Brill, 1959); Amira K. Benison and Alison L. Gascoigne, Cities in the Pre-Modern Islamic World: The Urban Impact of
Religion, State and Society (New York: Routledge, 2007).
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jurisdiction to non-military elites, such as notables, jurists and judges, and commoners, in an attempt to maintain
their loosening grip over these ever-changing and unpredictable cities. The cyclical control of physical force shows
the usefulness of Max Weber’s “monopoly on violence” idea.*

Weber used the term “monopoly on violence” to describe the ability of the early modern and modern
European states to legally legitimize their exclusive right to apply physical force.?* The history of Islamic criminal
justice, as an extension of government authority over law and urban space, which had once been the exclusive
prerogative of rulers and military elites, prepared the way for the incorporation of other social and legal actors,
breaking the monopoly on violence. My research recontextualizes Weber’s monopoly on violence outside of its
modern and western context. In an era in which modern scholarship is shifting toward a global lens, my project
reevaluates preconceived notions about the pre-modern-modern divide in terms of law enforcement and reinforces

the existence of a separation of politics and religion in Islam.

Comparative Relevance

This history of the shurta is one of several that take part in recent advances within criminal and policing
studies in various fields, especially in classics and medieval and early modern studies, which have challenged the
established view that policing is a modern phenomenon. I contest long-held assumptions, outside modern Islamic
scholarship, that pre-modern Islam did not have a parallel political-religious separation to the secular and sacred
divide in European societies. My research on the development and nature of the shurta goes against the
presumption that the gulf between pre-modern and modern policing is vast. The momentous transformation of the
shurta - from once-tribal military regiments to urban and stratified overseers of criminal justice - two centuries
after the birth of Islam is a unique phenomenon with broad relevance for global studies on the development of law
enforcement. The emergence of this complex criminal administrative system during Baghdad’s expanding urban
geography and growing population adds to the current debate about the relationship between urbanization and the

creation of a police force. In Philip L. Reichel’s “The misplaced emphasis on urbanization in police development”

381 want to thank Taryn Marashi for suggesting the idea of using the concept of "monopoly on violence" in this dissertation.
3 Max Weber, Max Weber’s Complete Writings on Academic and Political Vocations ed. John Dreijmanis (New York: Algora Pub.,
2008), 155-65.
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(1992), that examines the development of police forces in the American colonial era and the antebellum South, he
argues that urbanization is not a factor in the emergence of law enforcement.*” My dissertation challenges that
interpretation.

My research on the shurta of Abbasid-era Baghdad examines the distinction between paramilitary forces
with added policing duties and those with centralized policing powers, and shows how the latter clearly emerged as
a result of urbanization. The policing powers that arose in imperial Baghdad held a monopoly on violence and
incarceration that was unique to the pre-modern period. This invites comparisons to their earlier counterparts in
Rome and Constantinople, and to future counterparts in early modern imperial metropolises, such as Renaissance
Venice, Ottoman Constantinople, early modern Paris, and Victorian London.*! The key ingredient in all these cases
is expansive sovereignty. Sweeping governmental control over criminal law and its enforcement encouraged the
development of pre-modern policing powers as a means of controlling the effects and impact of urbanization. I
argue that an understanding of this crucial legal development in the Islamic world expands views about the overall
historic development of criminal law. Therefore, a broader comprehension leads to questioning the principal
dynamics behind these legal transformations and their larger contexts. Using this chronology on Islamic criminal
justice, I can bring Islamic legal studies into the debate based on the growing research in pre-modern criminal law.

This dissertation also has further interdisciplinary relevance regarding the dichotomy between the temporal
and sacred. Contemporary scholars have suggested that the roots of the secular-sacred split in Europe were born of
a rivalry for influence and sovereignty regarding both temporal and ecclesiastical affairs between papal and
monarchical authorities. The conflict extended to whether the papacy or the state had jurisdiction over the

appointment of bishops and the administration of ecclesiastical courts.*> Ultimately, this political-religious divide

40 Phillip L. Reichel, “The Misplaced Emphasis on Urbanization in Police Development,” Policing and Society 3:1 (1992), 1-8.,” Policing
and Society 3, no. 1 (1992): 1-8.
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the Paris of Louis XIV,” 314-23; Clive Emsley, “Detection and Prevention: The Old English Police and The New 1750-1900,”
Historical Social Research/ Historische Sozialforschung 37 (1986): 69-75.

42 Joseph Canning, Ideas of Power in the Late Middle Ages, 1296-1417 (Cambridge [Eng.]: Cambridge University Press, 2011), 11-18;
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culminated with secular state powers expanding their central authority, and subsequently seizing major control of
both temporal and sacred spheres. Through this comparative lens, I argue that Muslim societies have had an
analogous tradition, which I refer to as ‘separation of state and religious scholarship’ with parallels and
distinctions. The institutional (shurta/‘ulama’) and normative (siyasa/shari ‘a) divide in Islamic law expands the
perspective on these political-religious dynamics throughout world history. These global trajectories in the history
of law and society, as well as in politics and religion, can only be understood by first establishing a chronology of
Islamic criminal justice. I establish here a frame of reference and continuity by analyzing a wide variety of texts to
form a historical and nuanced portrayal of Islamic criminal law steeped in the realities of enforcing law in the

cities.

Sources

I have used a holistic approach by incorporating a wide variety of genres as sources of legal history. By
doing so, I redefine the historic classification of chronicles, belles-lettres, biographical dictionaries, administrative
documents, political treatises, and early Islamic Egyptian papyri as Islamic legal literature, alongside traditional
jurisprudential texts. A collective study of all these genres in Arabic and Persian accurately traces the normative
roots and institutional development of criminal law. While chronicles offer the most voluminous data for criminal
justice and policing, mirrors for princes and government letters allow us to uncover the legal significance of the
shurta that chronicles and jurisprudential texts do not reveal.

The abundance of pre-modern Islamic mirrors for princes, government letters, and administrative treatises
provides us with alternative and exciting avenues of legal history. Unlike most jurisprudential literature, they give
real insight into the views of rulers, scribes, and officials on Islamic law and their unique contributions to it, as well
as an introduction to the practical realities of criminal justice and law enforcement.* Three new available sources

from these genres demonstrate the possibilities of reconstructing the shurta’s multifaceted role as criminal

4 Paul L. Heck, The Construction of Knowledge in Islamic Civilization: Qudama b. Ja ‘far and His Kitab al-Kharaj Wa-Sina ‘at al-Kitaba
(Leiden: Brill, 2002), 197-200.
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magistrates, their methods and procedures, as well as the legal-administrative frameworks they followed, such as
siyasa.

The most important of these sources is the anonymous Siyasat al-Mulitk from the tenth-century, discovered
by J. Sadan at the Siileymaniye Library in Istanbul and examined in his article, “A New Source of the Buyid
Period” (1979).* The chapter on the shurta in the manuscript of Siyasat al-Mulitk was written by a late imperial
Abbasid and early Buyid-era official. This text represents the most detailed overview of the shurta’s practices and
approaches in tenth-century Baghdad. Unlike other mirrors for princes and administrative manuals, the text’s
matter-of-fact and dry tone suggests that the instructions and descriptions are far more rooted in practical realities
than in idealized conceptions of reality—which makes it a valuable source. The administrative documents of ‘Abd
al-Hamid b. Yahya al-Katib (the secretary of the last Umayyad caliph, Marwan II (r. 127-132/745-750)) edited and
published by Ihsan ‘Abbas , and the rasa il (government letters) of the Buyid secretary Abii Ishaq Ibrahim al-Sabi’
(d. 384/994) edited and published by Ihsan Dhiintin al-Thamiri, reveal rulers, scribes and officials as legal authors
who formed normative discourses that shaped criminal justice.

“ Abd al-Hamid b. Yahya al-Katib’s letters are the earliest sources to reveal the shurta’s role as an
extension of caliphal sovereignty and a critical component of the caliphal law before the emergence of
jurisprudence and the Abbasids. In contrast, the letters of Abt Ishaq Ibrahtm al-Sabi’ along with other Buyid-era
texts, allow us to trace the emergence of siyasa in the tenth century. A grasp of this pre-modern Islamic legal-
governmental literature enables us to properly contextualize the literary sources and jurisprudential literature.

These literary sources represent the bulk of the textual data on Islamic criminal justice used in this research.
I approach them in two main ways. First, by using prosopography to isolate, trace, and then reassemble a detailed
portrayal of the development of the shurta and their activities across the Islamic Near East and Mediterranean.
Secondly, by analyzing them as literary avenues to examine the diverse views of Muslim authors about Islamic
criminal justice. Until the Ottoman period, literary texts, particularly chronicles, boasted the largest repository of

textual data on pre-modern crime and punishment in urban spaces. In the intellectual and political capitals of the

4]. Sadan, “Siyasat Al-Muluk, A New Source of the Buyid Period,” Israel Oriental Studies 9 (1979): 355-76.
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Islamic world, especially Baghdad, an abundance of narrative sources offer detailed anecdotes, sometimes about
events that took place in that city on a year-by-year basis. By examining, comparing and contrasting these
accounts, one can better discern the social-economic patterns that are characteristic of crime and punishment, as
well as the often limited ability of governments to exert their authority in cities between the ninth and twelfth
centuries. Like mirrors for princes and administrative treatises, these literary texts serve as normative discourses
where Muslim authors used narratives as a means to express candid viewpoints in a way they could not do in legal
and political treatises because of the formal rigidity of their structures and composition. Muslim and non-Muslims
authors, from a variety of backgrounds, used literary form to provide alternative vehicles to make their personal
views known to their readers. By highlighting the various facets of such Muslim literary, political, and legal
sources, | establish that pre-modern Muslim discourses on law were not limited to the jurisprudential field, but also
extended to other forms of literature. Such findings allow me to enrich perspectives about the pre-modern
intellectual understandings of the law. The breadth and variety of these sources, from Umayyad-era Damascus and
later Cordoba to the Abbasid, Buyid, Fatimid, Saljiiq, and Almoravid periods— all exemplify the scope of this

dissertation.

Outline of the Chapters

The prologue analyzes the Late Antique Near Eastern social-political milieu in which the shurta originated, as well
as how tribal, military, and political dynamics in early Islam shaped its eventual role as an extension of caliphal
and government sovereignty. This helps readers to understand the roots of the shurta’s later evolution.

Chapter 1 explores how the shurta was transformed into the ideal extension of caliphal sovereignty during
three imperial periods: the twilight of the Umayyad caliphate of Damascus, the imperial Abbasid caliphate, and
finally the early Fatimid caliphate. In addition, I highlight the shurta’s role as the key actor amid tension over the
supremacy of Islamic law between the Abbasid caliphs and an emergent religious scholarly class.

Chapter 2 examines the urban expansion of Baghdad and the Abbasids’ efforts to maintain control over this

metropolis. This period saw the shurta evolve from an elite corps to a criminal magisterial and policing apparatus.
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Between the eighth and tenth centuries the shurta sought to enforce law and order over this urban landscape,
forming practices and approaches that clashed with jurists and judges but which were elaborated and legitimized by
scribal classes.

Chapter 3 examines how the Abbasid legacy over criminal justice was inherited and both adapted and
perpetuated by the Buyids, Fatimids, and Saljiigs according to their own social-political environments. As well as
giving an overview of these practices and approaches in Islamic criminal justice, the chapter covers the emergence
of siyasa as a legal framework par excellence for a ruler’s legislative authority and as a rubric for non-
jurisprudential administrative frameworks and methods. I argue that a uniformity to criminal justice coalesced in
the Near East and Mediterranean that became legitimized as one determined by siydsa (government law).

Chapter 4 serves as a counterpoint to the grand narrative of Islamic criminal justice as an extension of
government authority. Buyids, Fatimids, and Saljiigs struggled with governing their unwieldy and unpredictable
metropolises and parcelled out criminal jurisdiction among notables, jurists, judges, and common people. They also
allowed cases to be brought against criminal justice, a significant shift in the interplay between government
authorities and the populace. This development showed legal sovereignty becoming enmeshed in patron-client
networks and factionalism in Baghdad, Fustat, and Cairo.

Chapter 5 examines how authors employed literary narratives to explore their ideas about various themes
regarding Islamic criminal justice: pre-Islamic and early Islamic heritage, awe and dread as tools of control, the
separation of politics and religion, corruption, abuse of power, and the role of mercy. These anecdotes and stories
reveal how literary elites grappled with the impact of Islamic criminal justice on their societies.

In the epilogue, I show the long-term legacy and impact of pre-modern Islamic criminal justice on
subsequent civilizations in the medieval and early modern periods, particularly in the Ottoman era. I reflect on the
implications of my research on Islamic legal studies and other disciplines with this retelling of Islamic law where
sovereignty and the urban take center stage.

Finally, the appendices provide a comparative analysis between demographic and jurisdictional patterns of

criminal justice in Islamic Spain (al-Andalus) and the Near East between the eighth and twelfth centuries. I show
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that unique political and social conditions, as well as the far more harmonious relationship that the Umayyads of
Cordoba had with the ‘ulama’, resulted in a lack of jurisdictional and social separation between the religious

scholarly class and law enforcers, which then caused al-Andalus to have a different history of criminal justice than

the Near East.
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A Late Antique Prologue to Criminal Justice in Premodern Islam

The shurta was the face of Islamic criminal justice, and yet the origins of this great institution have long
remained a mystery. Starting as an elite corps, by two centuries later this military-judicial body had evolved into
the overseers of criminal justice holding police power over expanding urban centers. Until now, the foundation of
this pillar of Islamic law has not been thoroughly understood. This lack of understanding has prompted some
modern scholars to suggest the possibility of foreign origins and influences.

Some historians have reasoned that given the primitive societies that Arabs inhabited, they must have
borrowed their complex legal systems and conceptions from Byzantine and Sasanian societies.*’ The absence of
contemporary texts on the inception and early development of the shurta has led some scholars to speculate that
this institution’s roots can be traced back to a foreign origin outside of Arab-Islamic society. The mid-twentieth
historian of Islamic law Joseph Schacht contended, though without adducing any proof, that the shurta had to be
institutionally derived from the Romans.*® As Ulrike Mitter observes, identifying and tracing cross-pollination
between different legal systems is fraught with methodological peril as one risks constructing similarities that are
not really there, and there is in general no evidentiary basis.*’ In consequence, I reconceptualize the birth of the
shurta here as a legacy of late antiquity in order to explore the fundamental causes for this legal paradigm shift.

The late historian Thomas Sizgorich argued that Muslim rule did not introduce a radical break from late antiquity

45 See Patricia Crone, Roman, Provincial, and Islamic Law: The Origins of the Islamic Patronate (Cambridge: Cambridge University
Press, 1987), 56—67; Benjamin Jokisch, Islamic Imperial Law: Harun-al-Rashid’s Codification Project (New York: Walter De Gruyer,
2007).

46 Schacht, “Review of Histoire de 1’organisation Judiciaire En Pays d’Islam,” 517. Although the Arabic root of the word, sh-r-¢, is
‘separate’ or ‘distinct’, various Abbasid Arab authors provided vastly different definitions for genesis of the term, such as the distinct
banners of the elite corps and their oath to fight to the death under the reign of the fourth caliph, ‘Alt b. Ab1 Talib (r. 35-40/656—660).
This lack of etymological consensus has caused some scholars to speculate that the root may not be derived from Arabic, but come from
other languages. Schacht speculated without any definitive proof that it was derived from the Greek term ymptn, and is, in turn, derived
from the Latin cohort(em), which referred to an army battalion. See also A. M. Rashid, “The Role of the Shurta in Early Islam” (PhD
thesis, University of Edinburgh, 1983), 2-3. I want to thank Professor Simon Hopkins who graciously offered his opinion on this topic and
supports Schacht’s conclusion.

47 Ulrike Mitter, “Origin and Development of the Islamic Patronate,” in Patronate and Patronage in Early and Classical Islam (Leiden:
Brill, 2005), 73.
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and on that basis established a new framework, “the Islamic Late Antique Near East.”** I adopt his approach for
examining the birth of Islamic criminal justice.

Islamic criminal justice and law enforcement emerged because the Arab-Islamic empire existed within a
similar sociocultural milieu to those of other late antique polities. However, the first Arab-Muslim rulers faced
unique political and legal challenges. After the birth of Islam, the early empire found itself governing tribal
communities. Criminal law was formed during this rise of central authority and served as a means to solidify the
new political status quo. Simultaneously, the Arab caliphs ruled territories that already had their own Near Eastern
criminal methods and discourses. The shurta, the enforcers of the military-legal authority derived from the
governors and caliphs, embodied the reception of these pre-Islamic punitive ideas and practices, as well as the new
expansion of caliphal sovereignty. This study seeks to conceptualize the development of the shurta as a byproduct
of late antiquity and in doing so overcomes the methodological issues that plagued earlier scholarship.

In the first part of this prologue, I will analyze how Roman and Sasanian criminal practices and procedures
reflected wider Near Eastern-late antique trends, and how new political-legal dynamics led early Arab-Islamic
Empires to adapt these punitive approaches to their own purposes. Next, I will examine the roots of law in pre-
Islamic Arabia, in both nomadic and more developed societies within a tribal context, and look at how the Qur’an
ushered in larger and more universal punitive principles that would move beyond Arabian tribalism. The Qur’anic
framework was conducive as a receptor for the far more complex Imperial Sasanian and Roman discourses, which
then contributed to the emergence of Islamic law enforcement. At the same time, the Qur’an as a source of law was
not comprehensive or detailed enough, and this fact caused the caliphs, governors, and shurta to develop criminal
law based on their own judgements and the various social-cultural notions that they believed in along with others
that they encountered. Finally, the prologue explores the legal-political transformations that the shurta underwent

during Islam’s first century. I show how the shurta functioned as a military-legal tool for the Umayyads (r. 40-

“8 Thomas Sizgorich, “Narrative and Community in Islamic Late Antiquity,” Past & Present 185 (2004): 9-42. I want to thank Taryn
Marashi for bringing Thomas Sizgorich’s article to my attention.
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132/661-750) to maintain a competitive advantage over the Arab tribal confederations and evolved further as a

result.

Late Antique Near Eastern Roots of Islamic Criminal Administration

Before the Arab conquests of Iraq, Syria, and Egypt, whippings, beatings, evidentiary torture, prison
sentencing, and discretionary authority in criminal justice were practiced widely in the Roman and Sasanian
empires, and jurists treated them as a legitimate procedure.*’ Under Roman law, the accused’s reputation and
social status shaped the application of torture and punishments.>® In several imperial decrees preserved in the sixth-
century legal compilation Corpus Juris, assembled by the Byzantine Emperor Justinian I (r. 527-65), it was
considered acceptable to coerce confessions from criminals, slaves, and officials from the lowest rungs of the
political hierarchy.’! Soldiers and men of governmental rank, as well as their descendants, were not subjected to
evidentiary torture or physical punishment for crimes such as thievery as their plebian counterparts were, which
clearly demonstrates the hierarchical dimension behind criminal law in Imperial Roman society.>? Torture and
punishments differed in regard to two legal classifications of the Roman population: honestiores and humiliores.>

The honestiores were made up of the governing classes and the nobility of the Roman empire, and humiliores

comprised the rest of the population.
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the year 290:
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As Janne Polonen critically notes, a number of governing elites held a prejudice that class and background
determined moral fortitude, and this stance was reflected in punishments reserved for commoners.>* These
penalties included but were not limited to: flogging with rods, lashing with whips or chains, condemnation to the
mines, and long-term imprisonment.>> As for capital offences, beheading and immolation were to be meted out
upon plebeians depending on the severity of the crime, while members of the government and elites were merely
exiled.> In addition, discretionary scope was afforded to judges during extraordinary circumstances (extra
ordinem) where they could decide whether the sentence was heavy or light, as long as it had a reasonable basis.>’
Although there is not much extant material on criminal justice for the Sasanians, some evidence suggests that in
their hierarchical structures and nature of their criminal law, they paralleled the Imperial Romans in the application
of punishment and torture as well.>®

Janos Jany cites literary descriptions from the Syriac Acts of Martyrs,*where persecuted Christians were
grouped together with robbers and assassins and subsequently interrogated and tortured in prisons, whipped, and
given long prison sentences. This clearly indicates that a selective class of criminals was subjected to coercion and
punishment similar to those under Roman rule.®® Maria Macuch observes that the ordeal—a Sasanian test of guilt
or innocence where the accused drank sulfur water or where molten metal was poured on him—*“did not bear upon
men of [good] repute.”®! This indicates that the exception stems from how individuals of higher social standing

were taken upon their word and commoners were not.
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Similar to what happened in Roman jurisprudence, monetary penalties served as punishments for crimes
such as robbery. Macuch contends that these fines served to replace corporal punishments, but Jany notes that
decapitation was applied for various capital felonies.5? As for discretion in criminal justice, Sasanian judges and
rulers had absolute authority because it was deemed indispensable for suppressing disorder and preserving peace.®?
In addition, judges had carte blanche to determine corporal punishments.**

Even though few observations can be drawn substantially from Sasanian criminal law, they are significant
enough to demonstrate the parallels between late antique punitive discourses in the Near East before the advent of
Islam. There are identifiable similarities between Roman and Sasanian penal discourses and methods, such as the
hierarchical use of torture, an infamous reputation as a justification for criminal proceedings, monetary penalties
existing hand in hand with corporal punishments. It is not surprising that these practices and legal frameworks
would reappear in Islamic societies because they experienced extensive urbanization, population growth, and
expansion of imperial sovereignty just as the Romans and Sasanians had done.

That early Muslim rulers adopted these pre-Islamic Near Eastern criminal procedures and methods supports
Sizgorich’s view that Islamic rule did not introduce a radical break from late antiquity.®® The limitation and
sparsity of our sources make it difficult to determine how far Arab-Muslim rulers adopted or implemented methods
and approaches that paralleled those of their imperial predecessors. However, discussing why it happened is more
pertinent for determining the formation of legal-administrative criminal frameworks. I posit that Muslim rulers
may have adopted late Antique practices to administer an empire with a plethora of religions, ethnicities, and
cultures. As punitive practices such as torture first appeared as an administrative practice applied by the Umayyad
government, we must analyze the emergence of criminal procedures in early Islam and compare them to later
practices.

Petra Sijpesteijn pointed out that the late Umayyad (Marwanid) governors of Egypt first adopted beard

shaving, a punitive practice with a Byzantine precedent, as a means to punish Christian officials and subjects. In
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the late second/eighth and early third/ninth centuries, the Abbasid rulers used beard shaving to humiliate criminals
and the condemned. The jurists subsequently incorporated beard shaving into figh.® Sijpesteijn argues that the
Umayyad governors adopted beard shaving as a punitive practice because it was congruent with the late Antique
cultural milieus of the Mediterranean. If Arab-Muslim caliphs, existed in the Near Eastern cultural milieu, did not
initiate a radical break in late antiquity, it is not surprising that once they expanded their sovereignty and faced a
new wave of crime (e.g., thieves operating through stealth), they adapted existing discourses, procedures, and
approaches for criminal justice, such as torture, discretionary punishment, and incarceration. However, before this
happened, the Arabs had to ascend from their tribal origins to become rulers of an empire and followers of a

monotheistic religion.

Tribal Criminal Law and the Qur’an

Pre-Islamic Arabia operated under an accusatory model outside of tribal retaliation. In intertribal matters,
disputes were brought before tribal councils or outside arbiters (hukama).%” In some Southern Arabian polities,
kings sat at these councils but lacked the punitive central authority to punish criminals, therefore relinquishing the
perpetrator to an avenging tribe.%® These pre-Islamic Arabian legal authorities determined innocence or guilt
through oath, ordeal, or witnesses.® Considering that this period’s legal processes were beholden to tribal norms
and structures, the inquisitorial nature of the shurta in later Islamic periods was a momentous development. This
profound shift can be attributed to the birth of Islam, which brought with it governance and a monotheistic law
beyond the tribal mold.

Although the origins and nature of Islam’s inception have been sharply debated, scholars agree that, in the
first half of the seventh century, a rudimentary political-religious government emerged with a conscripted tribal

army that had hegemony over the Arabian Peninsula.”® These military forces were led by Arab-Muslim tribal
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chiefs and commanders who had allegiance to the political-religious authorities in Madina, the expansive town-
state and early capital of Islam. Although Arab tribal structures still dictated this form of government and it lacked
many political and administrative mechanisms and structures, the extended control it wielded was unprecedented in
Arab tribal society. Most important, this political system was governed by laws derived from the sacred text of
Islam, the Qur’an.

The Qur’an contains legislation, some of which falls under the scope of criminal law. Several verses
prescribe penalties, known as the hudiid, including execution for murder, amputating the hand for stealing, a
hundred lashes for fornication, and eighty lashes for the person who makes an unfounded accusation of fornication.
These punishments are a far cry from the tribal norms that had reigned supreme in the past. The Qur’an judged
such offenses that had been private offenses in the pre-Islamic tribal context as public crimes against God and the
community, paralleling in this early Roman development. However, the transformation of law and legal authority
resulting from monotheism and establishing of central governance can be seen in one of the most widely discussed
verses in Surat al-Ma’ida (The Dinner Table), on violence directed at God and his Prophet. The verse, known as
the Hiraba verse, states’':

Indeed, the recompense for those who wage war against God and His Messenger and strive to cause
corruption on the earth is nothing but that they be killed or crucified or that their hands and feet be cut off
from opposite sides or that they be exiled from the land. That is for them a disgrace in this world; and for
them in the Hereafter is a great torment.”?
This verse exemplifies some of the politico-legal dimensions inherent in primordial Islamic criminal law and its
later development. First, these harsh penalties function as deterring punishments carried out against those who

challenge the authority of God’s representative, in this verse, his Messenger, and the new early Islamic

government. Andrew Marsham observes that Umayyads would use this verse to justify their punitive measures as
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they saw themselves as new earthly deputies of God.” This conveys the shift in law from tribal customs and
politics to an instrument of governance which serves as a root of the shurta’s later development. Secondly, this
verse, like others concerning crimes and punishments, does not give instructions on enforcing laws or investigating
and judging crimes. Thus, this verse demonstrates that the Qur’an’s few pieces of legislation on criminals could not
be the basis for criminal justice. Instead, it was rulers, magistrates, and law enforcers who created Islamic criminal
law as the Arab-Islamic empire formed during the first-second/seventh and the first half of the second/eighth
centuries. The shurta came to exemplify the triad of military, political, and legal developments that formed Islamic

criminal justice.

Criminal Justice during Islam’s First Century

During the mid-second/eighth century, criminal administration in Arab societies was dramatically different
from a hundred years earlier. In the Umayyad Caliphate, an inquisitorial institution existed, called the shurta,
whose judgements and actions were based on the caliph’s orders, and whose members had the authority to
investigate, arrest, and prosecute crimes with ad hoc whippings and prison sentences.’* Such coercive powers were
nonexistent during the pre-Islamic Arabian period as I mentioned in the prologue.

In the first/seventh century, the armies of early Arab Islamic empires were drawn along tribal lines. After
the early Arab-Islamic conquests, amsar (garrison towns), which were similar to Roman coloniae (frontier
outposts), were established and manned by these tribal Arab troops and subsequently augmented by non-Arab
Muslim soldiery throughout the annexed regions of Syria, Iraq, Iran, Egypt, and North Africa. In the first few
decades after the death of Muhammad (d. 11/632), the caliphs of Medina had these amsar managed by military
commanders (sg. amir / pl. umard’), who then came to act as virtually autonomous governors. The umara’ also

served as overseers of military campaigns, prayer leaders, and arbiters of disputes between members of their own

73 Andrew Marsham, “Public Execution in the Umayyad Period: Early Islamic Punitive Practice and Its Late Antique Context,” Journal of
Arabic and Islamic Studies 11 (2017): 101-36.

74 “Abd al-Hamid al-Katib, ‘Abd Al-Hamid b. Yahya al-Katib, Wa-Ma Tabaqgqa Min Rasa’ilih Wa-Rasa’il Salim Abi Al-‘Ala’, Ed. Ihsan
‘Abbas (Amman, Dar al-Sharg, 1988), (Amman: Dar al-Sharq, 1988), 225-26; 310; al-Tabari, Tarikh al-Tabart, 2nd ed. (Beirut: Dar al-
Turath, 1967), 6:353, 402, 416, 417, 482, 487, 606; 7:108, 137, 145, 150-51, 228, 231, 237, 243, 260, 272-73, 338, 348, 418, 466, 528,
533.

32



tribal military forces. It is unsurprising that commanders eventually delegated some of these duties to their
deputies: the qudat (sg. qadr) and the shurta.

The qudat were individuals who continued the pre-Islamic legal tradition of neutral, wise, and charismatic
arbitrators (hukama) by adjudicating cases with their discretionary authority, knowledge of customary tribal law
and the Qur’an. As late as the early Umayyad period, the governors and quddt were the main authorities
responsible for criminal cases, the former handling individual cases or those that affecting the whole garrison
town.”” Literary tradition, as well as hadiths, depict cases operating initially on an accusatorial basis, such as an
inhabitant catching a thief and bringing him in front of a gadi or a governor.”® This legal process did not
substantially differ from its pre-Islamic roots because such crimes were only disputes between parties. However,
developing the shurta introduced a new dynamic that drastically altered the scope of political and legal authority.

As discussed above, narratives surrounding the origins and early development of this elite military unit are
shrouded in the ideologies and literary motifs from the Abbasid era. However, fortunately a literary tradition exists
that defies these trends. Due to a preoccupation with caliphs as the main sources of institutional development,
modern scholars have interpreted the early shurta as merely the rulers’ security forces or police units.”” However,
such scholars have not fully appreciated a fascinating passage from the fourth/tenth-century chronicler al-Tabar (d.
310/923) on the origins of the shurta, specifically in his discussion on the reign of the fourth Caliph, ‘Ali b. Ab1
Talib (r. 35-40/656—-61). He relates the following:

[According to] ‘Abdallah b. Ahmad b. Mattawayhi al-Marriidhi—his father—Sulayman-‘Abdallah-Ytnus al-
Zuhrt: “Ali put Qays b. Sa‘d in charge of his Iraqi advance forces [marching] toward Adharbayjan and in
charge of Adharbayjan’s territory. He also put him in charge of the Shurtat al-Khamis which the Arabs

instituted (alladhi ibtada ‘hu al- ‘Arab). This was a force of forty thousand men who pledged allegiance to
‘Al until death.”®
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Fred Donner has discussed the appearance of the term a/-Khamis (army), a late antique Southern Arabian loan
word that did not survive usage in general Arabic.”” He suggests that using this word in the passage indicates a
degree of authenticity mirrored in preserving this remnant from that period.®® However, another curious aspect of
this oral tradition is that, unlike other Muslim historians, al-TabarT did not ascribe the creation of the shurta to a
single caliph or a governor; instead, he only recounted that “the Arabs” founded this military-tribal body. Why
would early Arab-Muslims devise such a military institution in this particular period? Al-Tabar1 provides an
answer by relating that this army unit pledged its allegiance to its leader, the caliph “Ali.

Considering the conditions after the early Islamic conquests and territorial expansion, as well as the
militarized nature of garrison towns in the provinces, an elite corps’ emergence during this period is unsurprising.
An elite corps supervised the army and served as deputies of the governor or caliph. Several surviving literary
traditions lend credence to the idea that an enterprising governor created this concept. After its inception, use of the
shurta may have spread to other garrison towns or provinces. A caliphal shurta may have emerged under two
possible scenarios. First, the caliph ‘AlT’ could have encountered this new unit functioning under the local governor
when he moved from the Islamic capital to the garrison town of Kufa. Alternatively, the first Umayyad caliph,
Mu‘awiya I (r. 41-60/661-80), possibly inherited the institution from an Eastern Roman counterpart during his
tenure as governor of Syria. Either way, caliphs and governors had troops who, at the outset, were marked by
steadfast loyalty and willingness to serve their superiors. However, the scope of the shurta’s duties soon extended

beyond military battles and into uncharted political and legal spheres.

The Early Umayyad-era Shurta: A Balance between Government and Tribal Authority

In the aftermath of the first Muslim civil war (35-40/656—61), Mu‘awiya I and his allies emerged supreme
in his rivalry with ‘Al1 and established a new caliphal dynasty, the Umayyads, in Damascus. However, the conflict
splintered the Muslim community, with a number of factions defying the new ruler. These included ‘Ali’s

descendants and loyalists in Kufa and the Kharijites of Basra. The latter group declared Mu‘awiya and the previous
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two caliphs illegitimate and followed their own leadership. Early Umayyad-era governors fought these
insurrectionists on the battlefield with the aid of their troops, who were led by the shurta.®' Rebellious and
discontented elements also existed in the garrison towns. Previously, the early caliphs and their governors had
exiled agitators, using the quintessential pre-Islamic Arabian punishment, but this half-measure backfired with the
assassination of the third caliph, ‘Uthman b. ‘Affan (r. 23-35/644-56), and the fourth caliph, ‘Al1’.** Far more
inquisitorial approaches were needed to handle these challenges, and the shurta represented a perfect solution.

This institution’s martial prowess, tribal pedigree, and allegiance to the governors and caliphs made it a
bulwark against dissidents who were also military tribesmen. Unsurprisingly, the literary narratives depict the
heads of the shurta as members of major tribes in their respective settlements: the Tamim (the dominant tribe of
Basra);** the Quraysh, Tamim, and Hilal (the major tribes of Kufa),3* and the Quraysh, Kalb, Hamadan, Azd, and
Himyar in the capital, Damascus.® Obviously, the social backgrounds of the ashab al-shurta (heads of the elite
corps) speak to the influence of tribal dynamics because these elite military commanders could count on tribal
support in the Arab settlements and act as middlemen between the governors (or caliphs) and the provincial
confederations.

Thanks to the shurta’s versatile features, governors and caliphs could more easily issue orders for arrests,
which were followed by imprisonment and punishment. This level of coercive authority was hitherto unknown in
Arabian society. However, a governor’s power and the policing functions of the shurta were limited by current
tribal structures and by the unrefined nature of this arrangement, which was still in its early stages. Therefore, it is
better to clarify that this primordial incarnation of the shurta cannot be classified as a police or security force in the
modern sense but instead was a military and tribal institution with policing functions that were restricted to Arab

garrison towns, at least in this period.
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In opposition to exaggerated literary stories about the inquisitorial power of governors and their shurta, al-
TabarT narrated a more mundane tradition in his chronicle with a ring of truth in its reflection on tribal dynamics.
The chronicler discussed the arrest and execution of a Kufan “Alid loyalist, Hujr b. “Adi al-Kind1 (d. 51/671), who
had served as a commander for ‘Al1.3¢ This event was the first political execution in Islamic history and was a
turning point for the growing governmental authority, although it remained subject to tribal norms, as I explain
below.

In the aftermath of the civil war, Hujr had spoken out against Mu‘awiya’s rule and built an anti-government
following. Because Kufa had been “Al1’s capital, the garrison town continued to be a hotbed of loyalist activity
against his enemies after his death. Hujr’s tribal status added an extra layer of complication. Because he was an
influential leader of the Kinda tribal confederation, a powerful force in Kufa, the situation would go poorly for any
governor who opposed him. Possibly for these reasons, al-Mughira b. Shu‘ba (d. 48/668), an Umayyad-era
governor of Kufa, avoided confrontation with this ‘Alid agitator.?’ In contrast, Ziyad b. Abihi (d. 53/673), the
successor to al-Mughira as well as governor of Basra and Kufa, moved against Hujr.

Contrary to the notorious portrayals of Ziyad in most literary accounts as an absolute ruler, he dealt
delicately with Hujr at first. Ziyad summoned Hujr, and when the latter refused, Ziyad sent his shurta back and
forth to Hujr to convince Hujr and Hujr’s supporters to obey his orders.®® When these negotiations failed, the
governor first had to convince the major tribal notables to abandon Hujr before sending the shurta to arrest him and
his few followers.?’ Ziyad b. Abihi told the shurta to collect clubs at the marketplace (likely from a bin)* in
anticipation of a battle, which suggests that they normally were not armed. After some chaos and injuries on both

sides, the elite corps arrested Hujr and his followers.”! However, Ziyad could not prosecute Hujr for his crimes
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without gathering witnesses to testify to his sedition.”> Moreover, Hujr and some of his followers were executed
not in Kufa but in the Umayyad capital of Damascus—perhaps because Hujr’s death would have incited violence
from the tribes that supported him as well as ‘Alid loyalists in Kufa.”?
Several observations can be garnered from this account. First, despite their authority, governors of this era,
such as Ziyad b. Abihi, were operating within a framework of tribal politics. Against distinguished tribal figures,
Ziyad could only exert control over the cities under his rule with his shurta through cooperation with tribal elites.
In fact, the authority of his son, the future governor ‘Ubayd Allah b. Ziyad (54-65/674—84), evaporated when the
tribes of Kufa turned against him. Furthermore, given that the shurta resorted to collecting weapons from the
public marketplace and encountered risks in apprehending Hujr, law enforcement during this developing period
was apparently still finding its stride. The very provincial character of these garrison towns resulted in the
ignominious death of a Kufan sahib al-shurta, Iyas b. Mudarib. Ibn Mudarib, who served under Abd Allah b. al-
Zubayr (1. 64-73/683-92), a rival caliph to the Umayyads, was killed by another Kufan ‘Alid loyalist, Ibn al-
Ashtar (d. 72/691). Al-Tabart relates the following:
With Iyas b. Mudarib, there was a man of Hamdan called Abu Qatan, who had had authority in the shurta
and they respected him and liked him. He was a confidant of Ibn al-Ashtar, who said to him, “Oh Abu Qatan,
draw close to me.” Abu Qatan had a long spear of his with him, and he came close with the spear, thinking
that Ibn al-Ashtar wanted him to intercede for him with Ibn al-Mudarib so that he would let them go on. But
Ibrahim said, seizing the spear from him, “This spear of yours is very long!” and he attacked Ibn Mudarib
with it, stabbing him in the gullet [fi thughrat nahrihi] and bringing him to the ground. He said to one of his
men, “Get down and cut off his head!” He did so and Ibn Mudarib’s men scattered and fled back to the
governor Ibn Mu‘ti (r. 66/685).%*

As this story shows, the shurta’s effectiveness was mired in the fact that its troops were still derived from the

garrison’s populace, which increased the likelihood of divided loyalties, with deadly consequences. The fact that

the rest of the shurta fled upon their leader’s death may suggest a lack of military discipline, or it may be merely an

example of a literary trope concerned with cowardice.”®
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Additionally, the rudimentary structures of this era also extended to incarceration. Prisons were largely
limited to detention, and security was minimal, as indicated by tales about some inmates who were able to leave at
their leisure.’® Even the prison gates were not sturdy, as evidenced by various successful escapes.”” Moreover, the
caliphs and governors confined their reach to Arab garrisons and sedentary towns, with the remaining provincial
matters largely under the autonomous control of their representatives from among the local non-Muslim and non-
Arab inhabitants, such as Egyptian pagarchs and Iranian dihgan. As long as these provincial authorities sent tax
revenues to the Arab government officials, they were free to maintain their sovereignty.”®

Although the governor and qudat were the primary legal authorities, the literary narratives mention the
shurta as being magistrates in some criminal cases. As with the qudat, it is not shocking that the shurta, as the
governors’ deputies, were also assigned to legal matters—particularly those unsuited to the qudat’s abilities. For
example, a tribal battle between the Bant al-Qa‘qa’ and Banii Tuhayya—two subclans of Darim, a branch of the
Banii Tamim tribe—resulted in the death of a member of the latter group. In response, Ziyad b. Abihi sent his
sahib al-shurta of Basra, Hubayra b. Damdam—a member of another Darim subclan—to arrest some members of
the Bant al-Qa‘qa‘, prompting a member of this clan to attack the elite corps with a sword, only for Hubayra to kill
him.?” Given Hubayra’s tribal pedigree as a Tamimi and the military force under him, he and other ashab al-shurta
were perfectly fit not only to enforce order in response to sedition but also, as in this case, to intervene as law
officers in tribal squabbles. These characteristics of the elite military commanders made them eligible for the
position of governor, and a fair number were so elevated. While the governor made extensive use of a sahib al-
shurta to carry out his orders, his officer would also gain necessary leadership skills. Even though caliphs and
governors expanded their control over the garrison towns and their tribal soldiers with the shurta as their
extensions, their collective efforts were still hampered by a primitive cultural/tribal milieu. However, this punitive

sphere underwent a considerable metamorphosis with the arrival of the Marwanid period.
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The Marwanid Era: The Expansion of Coercive Power

In literary sources that discuss the Marwanid period (64—132/684—750), the narratives are filled with
examples of ad hoc whippings, an increase in executions, prison sentences, and a proliferation of carceral
institutions.!® This is not necessarily a case of embellishment, as in the Abbasid-era accounts of the early
Umayyad period, given that papyri records and surviving government letters demonstrate the existence of a far
more sophisticated inquisitorial approach under Marwanid rule. The expansion of coercive power, particularly in
the punitive sphere, arose from key developments during this centralizing era.

The Marwanids were descendants of the fourth Umayyad caliph, Marwan b. al-Hakam (r. 64—65/684-85),
second cousin of the Umayyad founder, Mu‘awiya. Marwan’s son, ‘Abd al- Malik b. Marwan (r. 65-86/685-705),
ensured the defeat of all of his opposition and caliphal rivals as well as the rebels of Iraq, and his reign included
major changes to the bureaucratic and military structures throughout Umayyad-ruled societies. ‘Abd al- Malik
instituted reforms such as making Arabic the official language throughout the empire, introducing Islam’s first
fully independent currency, and forming a standing army.

The extent of these changes can be seen in Egyptian papyri records. Previously, documents from this
province were written in Koine Greek, which was an unfamiliar language to most Arab administrators.!?! For that
reason, the early Arab caliphs allowed semi-autonomous remnants of Byzantine administrative structures and
authorities (pagarchs) to remain in place, as long as the flow of tax revenues continued. However, under ‘Abd al-
Malik’s successors, Arab governors such as Qurra b. Sharik (d. 96/715) began intervening directly in the affairs of
their non-Muslim subjects and deepening their political control. As a result, there is a notable rise of papyri
composed in Arabic and governors involving themselves in provincial affairs, such as in criminal cases.!’> One
such papyrus contains the record of a conversation between Qurra and Basileios, the pagarch of the Upper

Egyptian district Ishqiih (Aphrodito). Concerning the taxation due for the district, he warned:
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If you discover one of the collectors has oppressed the people of the land (peasantry) by increasing the

assessment or taking more than what you have assigned to him, whip him one hundred times, shave his beard

and head, and fine him thirty dinars after financially penalizing him for what he increased over that which

you [the pagarch] commanded from him....... Fear God [Allah] in what you administer, for it is your

obligation and your religion.....'%
The administrative punitive framework in this passage closely resembles the Eastern Roman Emperor Justinian’s
(r. 527 to 565) edicts for punishing provincial officials.!® The commands to this pagarch to implement these
punitive practices, such as shaving, fines, and floggings, in place of the hudiid (Qur anic penalties), thus speak to
the residual influence that the former Roman provincial system had on Umayyad-ruled Egypt.'*° Long before his
governorship and the coming of Islam, these punishments had been in force, and Qurra continued their practice. He
evidently found them effective as retribution for those who might challenge government orders as well as a
deterrent from corrupt practices that could have a negative impact on Egypt’s agriculture, thus diminishing the
government’s revenues and consequently weakening its authority. Another facet of Qurra’s ideology surrounding
the punitive practices under his regime is revealed in a separate criminal case:

May God disgrace him. If this letter reaches you, send him to me. If you cannot find him, send me his son or

sons. If he has no son, send me his wife. If he has no dependents, send me the head of his village. For I will

not tolerate license from any of the peasants to transgress [intahak'*®] or commit any offences.!?’
Again, there are no allusions to Qur’anic punishments, and the incarceration of a criminal’s relatives is in
alignment with Roman penal procedures.!®® Qurra takes offence at this affront to his authority. Marsham noted that
Umayyad caliphs justified the death penalty as a legitimate reaction to the violation of their subjects’ allegiance, as
well as reaction to the law of the land being desecrated.!?” This is more akin to their earlier imperial predecessors

than to Qur’anic principles. This line of thinking extended to the governors, such as Qurra, and continued with his

successors.!!? In addition, fugitives seem to have been lashed in prison, maintaining a degree of continuity with the
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region’s Roman past.'!! The Marwanid regime’s perpetuation of these Roman measures stemmed from its growing
imperial ambitions.

A scribal class made up of Greeks, Persians, and other non-Arabs, drawing on the milieus of their cultural
heritage, hastened the transformation of their new masters into self-proclaimed sovereigns over the known world.
These officials supplied translations of political treatises, tales of rulers, and other works from previous
civilizations to fulfill the caliphs’ desires to model themselves on past kings and emperors.'!? The caliphate’s
religious-political nature may have made it a natural conduit for earlier imperial discourses. The conceptual
pretensions inherent in the caliph being God’s earthly representative potentially made all humanity subject to his
will, particularly in the punitive sense.'!® As a result of this cognitive shift, the Umayyad caliphs reconstituted
themselves from divinely sanctioned chiefs over the Muslim tribal Arabs into God’s deputies over all mankind—
even nonbelievers. These new conceptions of political authority were also echoed within Arab garrison towns
through the transformation of military-tribal structures.

After long-simmering tensions and conflicts between the garrison towns in Iraq and the Umayyads, a major
rebellion arose in 80—82/699—701, headed by ‘Abd al-Rahman b. Muhammad b. al-Ash‘ath (d. 85/704). He was a
former Umayyad governor and a leading member of the Kindi clan, which was influential in Kufa. This
insurrection threatened to topple the caliphate, and “Abd al- Malik b. Marwan was able to put it down only with
much difficulty.''* In response to such constant uprisings in Iraqi garrison towns, the Arab caliphs demilitarized
them to a great extent by removing many soldiers from the army register and greatly reducing their payrolls.!'!®
Furthermore, in a bid to create a military wholly loyal to the central government, the Umayyads drew most of their

troops from Syrian military-tribal contingents. In 83/702, al-Hajjaj b. Yusuf (d. 95/714), “Abd al- Malik b.
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Marwan’s governor over Hijaz, Yaman, and Iraq, established a new provincial capital for [raq—Wasit—which
now housed these new regiments to rule the region.!'® This demobilization made a large portion of the Muslim
population nonmilitary subjects, as can be seen by how the Marwanids’ ashab al-shurta in Kufa, Wasit, and Basra
were henceforth drawn exclusively by the amir of Wasit from the pool of soldiers in his own capital. First, the
Tamim confederation’s dominance over Basra’s shurta was undone when the governors began appointing
commanders from local and Syrian tribes and clans, such as the Kalb federation and the Thaqafis. Kufa also went
through a similar process. The shurta of Wasit generally were derived from Syrian tribal contingents.!!” This
demilitarization left the Arab Muslims far more vulnerable to a central government that increasingly monopolized
violence. The change in punitive approaches to the Arab population, as compared to their predecessors, can be seen
in surviving government letters from the reigns of the ninth Umayyad caliph, Hisham b. ‘Abd al-Malik (r. 105—
25/724-43), and the last Umayyad caliph of Syria, Marwan (II) b. Muhammad (r. 127-32/744-49/50).

In response to the attempts of a great-grandson of “Ali, Zayd b. “Al1 b. al-Husayn (d. 122/740) to initiate a
rebellion in Kufa, Hisham wrote to his governor of Iraq, Yiisuf b. ‘Umar al-Thaqafi (d. 120/738 or 126/744),
instructing him to quash the growing revolt by first intimidating the tribal notables with floggings, wealth
confiscations, and executions, and then continuing on to those of lower rank and eventually reaching to the
rabble.!'® In an earlier letter, he threatened to whip another governor of Iraq, Khalid al-QasrT (d. 126/744), with
twenty lashes for insulting a tribal notable.!!” Although none of these orders were carried out in the literary
narratives, they were taken as a very real possibility.

Unlike the incident with Hujr b. “Adi al-Kindi, the early Umayyad-era “Alid agitator, Yiisuf b. “Umar al-
Thaqaft did not bother to convince the Kufan tribal nobles to abandon Zayd. Instead, he stated that he could not be
blamed for any harm that would befall the whole populace, unless they went to the Great Mosque and stayed there

until the end of the rebellion, which lasted in consequence only three days.'?’ Furthermore, after Hisham removed
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the previous governor of Iraq, Khalid al-Qasr1, from office, historians relate that Hisham handed him over for
torture to his successor, Yaisuf b. ‘Umar al-Thagqafi. In this period, officials were commonly tortured.'?! Such
uninhibited violence both in rhetoric and in deed suggests that the expansion of central authority had subverted

tribal structures, to the extent that all bodies were far more subordinate to the authority’s will than ever before.!??

Conclusion

Modern scholarship has anachronistically defined the early shurta as police or security forces, overlooking
the significance of its evolution, emblematic of an empire still finding its footing. The Umayyad shurta was not a
borrowed foreign institution to maintain public order, but an elite military unit whose policing and judicial
functions grew as a byproduct of the struggle for dominance between Arab governing elites and their military tribal
troops. As the caliphs expanded their central authority at the expense of tribal oligarchies and inherited notions of
sovereignty from previous empires which became tethered to the fabric of the caliphate, the coercive force and
military loyalty of this military unit became more alluring as an extension of imperial sovereignty. Furthermore,
the constant demobilization by the Umayyads and Abbasids, as well as the emergence of a confident and
independent religious scholarly class, further enforced the shurta’s role as vital to maintaining authority over the
military and the law.

At the same time, early Arab Muslim conquering elites acquired territories in which Near Eastern criminal
procedures and approaches were circulated and remained in practice. These elites were influenced by these
procedures, subsequently extending them to criminal justice and the shurta. The political and legal challenges
faced by imperial Muslim rulers and Romans as well as the mix of a professional standing army, rapid
urbanization, and notions of imperial hegemony in a premodern setting caused them to develop militarized law
enforcement. In Chapter 1 and Chapter 2, I will examine how the Abbasid caliphs would have more ambitious

designs for shurta as extensions of their legal sovereignty.
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Chapter 1: The Shurta. the Extension of Caliphal Sovereignty over Law

Modern historians, such as Patricia Crone and Muhammad Qasim Zaman have discussed and debated the

interactions and often tension between the Abbasid caliphs and ‘ulama’ over authority of religion and law.'? Yet,

the secondary scholarship has not examined in depth the true manifestation of caliphal legal sovereignty, the shurta
and their instrumental role in preserving the caliphs’ authority over law. The shurta as an extension of caliphal law

would be demonstrated by the pivotal part that they played in the religious inquisition, the mihna.

In the spring of 218/833, the governor of Baghdad summoned a group of quddat (judges), fugahda (jurists),
and muhaddithiin (collectors of religious traditions) to his residence. The Abbasid caliph al-Ma 'miin’s (r. 198-
218/813-833) recent declaration that the Qur’an was created, and not the eternal word of God, was the official
theological doctrine, and woe to those who said otherwise. Remarkably, the governor, the very chief inquisitor
appointed to interrogate these scholars on their commitment to this government-mandated theological doctrine was
not a member of their religious-scholarly class, but the s@hib al-shurta of Baghdad.'**

By the ninth century, the Abbasid caliphs had given control of criminal justice to the governors and shurta
(officers of the elite corps) at the expense of judges and jurists whose judgements were now limited largely to civil
and religious cases. This legal tension between the military and religious scholarly classes resulted in the shocking
proposition that a military officer with no proficiency in theology was left to decide on who held orthodox views.
The shurta arrested, imprisoned, and enforced the punishments upon those who rejected the official-theological
doctrine of the Abbasid caliph al-Ma’miin. This government-sponsored religious persecution continuing under
three caliphs and lasting fifteen years is known as the mihna (ordeal). The mihna has been extensively analyzed
and examined by secondary scholarship as a battle for the control of Islam between the caliphs and the ‘ulama’,

(religious scholarly class).!?® However, the Abbasid Caliph al-Ma’miin’s appointment of a sa@hib al-shurta as the

chief inquisitor is treated as an incidental detail in the eyes of modern historians.!?®
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This apparent lack of appreciation for the significance of the shurta’s role in the mihna speaks to an
academic underestimation of how paramount this legal and military apparatus was for the caliphs and their
legislative authority.'?” With the exception of Emile Tyan and Joseph Schacht who worked with far more limited
sources than ones available today, but who discerned the political-legal centrality of the shurta, later scholars focus
on its policing functions above all else.!?® These historians overlook the deeper implications of the shurta’s
beginnings and evolution into a judicial and military body representing an extension of caliphal sovereignty over
law.

It is far from a coincidence that the Caliph al-Ma’min chose his sahib al-shurta, the elite military
commander — as his chief representative to cross examine the ulama’, the challengers to the Caliphs’ authority as
sources of law during this period. Similar dynamics also occurred in the earlier Umayyad era when the shurta
served as the caliphs and the governors’ military-legal apparatus for monopolizing sanctioned violence over the
Arab tribes in the post-conquest period. An analysis of the development of the shurta is key to properly
contextualizing the relationship between sovereignty and law in premodern Muslim societies.

In this chapter I examine the legal-political transformations the shurta underwent as the embodiment of
caliphal law and the caliph’s legislative authority between the eighth and tenth centuries. The first part of this
chapter reveals how ‘Abd al-Hamid b. Yahya al-Katib and his master, the last Umayyad caliph, Marwan II (r. 127-
132/745-750), first elucidated the shurta’s role as an extension of the caliph’s discretion in law. The second half of
the chapter transitions into the Abbasid and Fatimid periods. This era heralded the shurta’s transformation from
enforcing government control over tribal-military structures to acting as catalysts for the growing legal rift between

the caliphs and religious scholars, particularly during the mihna. The chapter shows that the shurta developed in
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tandem with the efforts of the caliphs to exert authority in the face of political and legal challenges. This was no
accident, for the development of the shurta contributed to both the expansion of caliphal sovereignty and the

formation of caliphal law, a governmental strand of Islamic law and a precursor to siyasa.

Criminal Justice as elaborated by the last Umayyad Caliph and his Scribe

‘Abd al-Ham1d b. Yahya al-Katib (d. 132/750), head of the Umayyad chancery was the first Muslim author
to discuss the shurta as a legal extension of the caliph authority in preserved government letters.'?° These passages
represent the first recorded instances of the shurta acting as an enforcer of caliphal law, one based on the ruler’s
discretion in cases. A testament written by ‘Abd al-Hamid b. Yahya al-Katib, in 127/745 for the last Umayyad
caliph, Marwan II (r. 127-132/745-750) to his son ‘Abdallah, the crown prince, elucidates statecraft and moral
conduct becoming of a future ruler. In terms of template and structure, modern historians have noted that ‘Abd al-
Hamid’s testament served as a forerunner to the later Islamic mirrors for princes genre.'*® More importantly for
this chapter, the document represents the first extant Islamic political treatise to deal extensively with criminal law
institutions and its role in legal sovereignty.

In fact, the penning of this document by ‘Abd al-Hamid with his own style and thoughts represents the start
of a trend where the scribal class served as the main legal theorists for determining judicial scope and authority, as
well as defining the law enforcement duties of the shurta vis-a-vis the ‘ulama’. As mentioned above, the scribal
class played a substantial role in developing Umayyad political ideology, and ‘Abd al-Hamid’s testament
demonstrates in his sections on the shurta that they also influenced the trajectory of criminal justice. This is not
surprising, as these bureaucrats were so attuned to government objectives and political administrative precedents
that they were a perfect fit for prescribing the legal parameters of the shurta and their role as an extension of
caliphal law.

Particular sections of ‘Abd al-Hamid’s testament are of interest for this study: one dealing with the

judiciary and several that pertain to the shurta. The former, entitled Judiciary in the Army, deals directly with
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criminal justice, in line both with a Qur’anic framework and with one based on political-legal precedents. ‘Abd al-
Hamid advises:

Furthermore, know that the office of the judge [gada ] is from God, in such a manner that no other governing

body or jurisdiction compares or resembles its position . And the harsh judgements and enforcement of the

hudiid [prescribed penalties] that come from his hand... The judge should be from the rank and file. He is

given mastery in the decree of God over His subjects, execution of his judgements over His creation, acting

by Sunnat Allah (way of God)'*!, in His shari‘a (law), and enforcing His hudiid and obligations.'*?
From ‘Abd al-Hamid’s elucidation, we can see how the judiciary have not only developed from primitive origins as
tribal arbiters into judges, but they have also become, clearly, the main institution responsible for criminal justice.
This is evident as he points out that the duties of judges included implementing the hudiid (qur’anic penalties). The
judge was supposed to base his sentencing on the sunna (way of God) within divine law. However, the sunna that
‘Abd al-Hamid refers to here means something very different from the later conventional sense referring mainly to
the Prophet Muhammad’s words and actions. That sunna was later formed when the circulation of prophetic
narratives increased substantially in the late eighth and ninth centuries.

‘Abd al-Hamid lists what he perceives as the relevant sources of Islamic law: the Qur’an, the Prophet
Muhammad, and the forefathers (previous caliphs).!** His portrayal of the legal foundations of Islam largely aligns
with contemporary scholar Wael Hallaq’s assertions. Hallaq contends that the sources of law in the late Umayyad
era were the Qur’an and the sunna, as well as discretionary authority. Sunna was derived from the oral traditions
about decrees and actions of the Prophet Muhammed and the subsequent caliphs, namely the first three Rashidun
caliphs— as well as Umayyad caliphs like ‘Abd al-Malik (r. 65-86/685—705), Sulayman b. ‘Abd al-Malik (r. 96-
99/715-717), and ‘Umar b. ‘Abd al-‘Aziz (r. 99-101/717-720)."3* Given the Umayyads’ hostility towards the

fourth caliph “Alj, it is not surprising that they do not regard him as a legal source. Patricia Crone and Martin Hinds

have argued that the Umayyad caliphs saw themselves as Khulafa’ Allah (Deputies of God), the supreme political
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and religious authorities of Islam. The caliphs’ judgements and the edicts of their predecessors based on their own
subjective reasonings as well as religious-cultural perspectives— along with those of the Prophet Muhammad—
would be collectively considered a part of the sunna.'*®

This explains why ‘Abd al-Hamid characterizes sunna as the way of God, as the caliphs were seen as
instruments of divine will. Thus, caliphal precedents were an integral part of Islamic law in the Umayyad period.
This legal situation allowed administrative continuity to be as relevant for judging matters —particularly in the
punitive sphere —as qur anic-prescribed penalties. “Abd al-Hamid does not mention discretionary authority in this
letter or in his coverage of the judiciary, but his section on the shurta demonstrates how integral it was to caliphal
authority as shurta’s legal powers stems from the caliph’s discretion in law.

Ra’y (discretion) was seen as a legitimate source for legal rulings along with the Qur’an and sunna.'>®
Caliphs, governors, military commanders, and magistrates had discretionary authority to enact new legislation or
judge in cases that the Qur’'an and sunna had not covered in detail. As the sahib al-shurta acted as the chief
military representative of caliph or governor, its power and influence made him a substantial authority, including
the legal sphere. He pursued, arrested, tried and punished criminals, rebels, and other individuals deemed threats or
provoking the displeasure of the caliphs. Although the judge held an army rank, his position, legally and militarily
was vastly different than the shurta. In this period, the judge held far more legal authority, but the sahib al-shurta
(the commander of the elite corps) occupied a much higher position in the army’s hierarchy. ‘Abd al-Hamid stated
of “the necessary characteristics of whoever is appointed over the shurta and the affairs of the soldiery”:

He should be familiar with positions in the army and be perceptive in directing the various ranks, a veteran in
judgement and [battle] experience and resolute in strategy, renowned for his insight, his reputation
throughout the land, and with a famed family lineage. Give him control of your army and have him make his
guards keep vigil all throughout the day and night...!?’

Even a century after the Muslim conquests, the sahib al-shurta was still an elite military commander of

noble tribal descent. Though he had judicial powers, unlike the gadi, his authority was far greater in
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military matters. In fact, ‘Abd al-Hamid also states that every army officer should have members of the
elite corps to support him, solidifying the shurta‘s paramount place in the army. In addition, the legal
structures remained somewhat rudimentary, with a number of instances in which individuals
simultaneously held both the offices of the shurta and gada’. Furthermore, it seems that it was not out of
the ordinary for a gadr to be appointed to the shurta and vice versa.'*® Yet, shurta also held a significant
amount of legal authority distinct from that of the gadi. This elite military commander enforced judgements
based on the caliph's discretion.
The bureaucrat describes the legal functions of this office in the section of his testament. ‘Abd al-Hamid
cautions the prince to beware of accusers and calumniators who would mislead him through flattery and would
play on his sympathies to act against innocents in the Umayyad administration.'** As a safeguard against their
falsehoods, he advises the crown prince, ‘Abdallah to delegate the investigation of these claims to the sahib al-
shurta or a military commander:
It should be for your sahib al-shurta and for whichever of your commanders you favor to have the final say
on that matter. He will keep you informed on what was raised to him, about the suspect, in order for you to
dictate back to him your command and for you to direct him along your views, without him revealing this to
the populace. If the [action] was right, you will share in his good deed. If he was mistaken, he will be deemed
ignorant, or if out of neglect he acted in the matter as a victim of deception, so then... the one who was
[mistakenly] wronged is punished, or if your deputy hastened to enforce an exemplary punishment ( ‘ugitha
nakal) upon him . . . [then] you are devoid of blame.. If you saw justification for the accused to be
imprisoned, or justification for enforcing a punishment in his case, let the officer take charge of that without
your direct involvement... Moreover, he should not act on anything under his inspection or attempt to arrest
anyone under the [purview] of his night watch, nor should he punish anyone condemned by him . . . until he
brings the matter to you and finalizes his case with you. If you saw justification for the accused to be
imprisoned or for enforcing a punishment in his matter, let the officer take charge of that without your direct
involvement or a word from you to him. . . If you found a way to pardon the accused for his own sake by
setting him free, you would be the recipient of his reward . . . So, you have united two approaches and
achieved two gains: reward from God in the hereafter and a good reputation in this life.!*

There are striking similarities between the sahib al-shurta’s legal approach in “Abd al-Hamid’s portrayal and the

judgments implemented by the Umayyad governors of Egypt, and the caliph Hisham b. ‘Abd al-Malik. First, the

sahib al-shurta carried out this legal process entirely at the caliph’s (or in this case, the prince’s) discretion, with

133 Muhammad b. Sa‘d, al-Tabagat al-Kubra ed. Muhammad ‘Abd Qadir Ata (Beirut: Dar al-Kutub al-‘ilmiya, 1968), 5:119-121; 140-
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no strict requirements to judge according to the hudiid, or to the sunna which the gadi followed. At the same time,
the source of the shurta’s legal authority is derived from his acting as the caliph’s representative in these
proceedings. ‘Abd al-Hamid legitimizes the shurta and caliph’s authority in investigating these offenses and
punishing them as one grounded in law. A factor in ‘Abd al-Ham1d’s characterizing of the sahib al-shurta as an
extension of the caliph in this passage stems from the absolute loyalty and compliance grounded in military
discipline. A line in the above passage where the bureaucrat tells the prince to have the investigation and his own
judgements rendered by either a sahib al-shurta or an army commander demonstrates that caliphal law was
intimately tied to military enforcement and vice versa. Second, the shurta’s punitive scope seems to have covered
similar cases related to state matters and administration, such as punishing perpetrators and officials who were
perceived as a threat to the government. Third, unlike the judge who is hinted to have had autonomy without
caliphal interference, the shurta’s judgements were based on their sovereign’s designs. Intriguingly, as Marsham
observed, the term ‘ugiitba nakal (exemplary punishment) from another letter of “Abd al-Hamid generally
designates prescribed punishments for rebels against the Umayyads.'*! Fourth, while the judge dealt with the cases
brought to him, the shurta pursued and investigated suspects, revealing that each magistrate followed a different
legal approach. The judge adhered to an accustorial method, and the shurta functioned with an inquisitorial one. In
addition, in a different section of the testament and in another letter ‘Abd al-Hamid gives more insight into the
shurta’s role as a punitive instrument of the government's will.

The shurta had the authority to punish any army commander with amputation of the hand (for thievery),
heavy whipping, fining, or even sending into exile.!** It is clear that the Umayyads wanted to have the exclusive
prerogative to heavily penalize their own elites through surrogates, the commanders of the shurta. There was also
the implication that the gadr of the army could only sentence common soldiers but held no jurisdiction over the
military elites (or notables). In another letter written by the Umayyad caliph Marwan II to an Umayyad governor or

governors (it is not clear in the text) on confronting a phenomenon that he deemed catastrophic—the playing of
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chess, Marwan II claimed that chess had corrupted Muslims and led them to miss their prayers and to neglect their
religion. He stated that the ah/ al-figh (jurists) also denounced it. The caliph ordered the governor:
Command your officer in charge of the shurta to increase the punishment for anyone who persists in it and
openly plays chess who is brought to his attention , and lengthen his imprisonment in constricted and harsh
conditions and remove his name from the diwan (military directory) of the Commander of the Faithful. Wean
them from whatever paved the way for them towards chess. Maintain your harshness upon them for this
act.!?
The punitive actions that Marwan II expected the shurta to implement echo the prescriptions of the Caliph Hisham
b. “Abd al-Malik’s to his governor of Iraq, Umar b. Thaqafi in how to deal with Zayd b. Ali’s rebellion through an
employment of threats and lashings upon the denizens of Kufa. These coercive tactics had become the standard
policy of the Umayyads in enforcing their control over the tribal Arabs. As this letter further demonstrates, there
were three factors in Marwan II’s ordering of his governor to delegate the prosecution of chess players to the sahib
al-shurta and not to a gadr: the extraordinary circumstances surrounding the popularity of chess; the Caliph’s need
for an inquisitorial approach with complete compliance with his own view; and finally the enforcement of non-
qur’anic penalties to make an example of the perpetrators.

In contrast, Umayyad qudat, though loyal to the caliphs, their accusatorial approach made them unsuitable
for the task of fully implementing the caliph’s orders. They did not have the military capability or the authority to
investigate, pursue, arrest, and punish malefactors. As ‘Abd al-Hamid illustrates above, the shurta’s judgements
and activities were more suited to satisfy the Caliph’s objectives. Furthermore, given the unprecedented social-
religious phenomenon of chess contiguous with the rapid decline of his empire, Marwan II felt threatened and
overreacted. He used his own discretionary authority on a matter that had no legal precedent, and fulfilled it
through his governor and the latter’s sa@hib al-shurta. He was free to command heavy punishments because the
“crime of playing chess” was not covered in the Quran or by previous prophetic and caliphal sunna.

As laid out by ‘Abd al-Hamid in these letters written at the behest of Marwan II, the Umayyad government

saw no contradiction in adhering to the qur'anic penalties while enforcing punishments based on discretion, or the

sunna of the caliphs, as they both followed God’s wishes for justice and earned divine reward. The caliph’s
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discretion and precedents of his predecessors were seen as substantial sources of law which the shurta followed or
they enacted their own judgements based on the caliph’s authority. Furthermore, the sahib al-shurta’s punishments
were more often than not in the non-sudud sphere. The legal evolution of the shurta was emblematic of the
growing complexities of Muslim society along with the expansion of sovereignty and its link with military

enforcement embodied in the shurta, and these trends continued into the Abbasid era.

Ibn al-Muqaffa“s Adaption of Sasanian Criminal Justice as Islamic Legal Sovereignty

The arrival of Abbasids, a new caliphal dynasty, and their eradication of Umayyad power in 132/749-50
occurred simultaneously with the emergence of an ‘ulama’ (religious scholarly class). These twin transformations
introduced a religious-political tension hitherto unseen in the Near East which transformed the shurta and legal
sovereignty in the empire. These dynamics can be seen acutely in the writings of Ibn al-Mugqaffa“'(d. 139/756),
Umayyad-era and Abbasid-era scribe and government official. He articulated Islamic criminal law and sovereignty
in a manner distinct from jurisprudential frameworks. Ibn al-Muqaffa® documented his views for his new masters,
the Abbasids.

In 132/749-750, a religious political movement led by descendants of the uncle of the Prophet, ‘Abbas (d.
32/653), successfully revolted against the Umayyads under the banner of avenging the ‘Alid Imams, such as Zayd
b. ‘Ali. After decisively defeating the Umayyad army at the Battle of Zab and executing Marwan II in the same
year, the revolutionaries, known as Banu ‘I- ' Abbds (the Abbasids) took over the caliphate. Unintentionally, the
Marwanid reforms had brought about far-reaching consequences that now posed legal and political challenges at
the advent of the Abbasid era. Demobilization of the garrison towns in the late Umayyad period had the effect of
leaving a large portion of the Muslim population as nonmilitary subjects, a small number of whom made up an
emerging group of independent, self-professed, religious—legal experts (the ulama’). As Patricia Crone has noted, a
number of influential jurists in the early Abbasid era originated from military tribes and clans or non-Arab
associates of these families in Basra and Kufa which had been demobilized.!** The Arab tribal elites struggled for

their provincial and military autonomy from a central government, and this dynamic continued in dramatically
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different forms in the legal and religious spheres. These religious scholars who were members or associates of
these demilitarized clans and tribes challenged caliphs but now on issues of law and sovereignty.

At the beginning of the Abbasid period, these disparate self-professed legal experts strenuously attempted
to study and espouse Islamic legal traditions. '** These jurists, building on Umayyad legal frameworks, also came
up with legal alternatives and solutions.'® The Abbasids witnessed the culmination of this social movement whose
members were increasingly being accepted by the populace as definitive legal and religious authorities, even at the
expense of some governmental judges. The acclaim and respect that these jurists received from Muslim society
stemmed from their charisma and the perception of their high level of knowledge of Muslim law and traditions
which became perceived by Abbasids as a threat according to writings of Ibn al-Mugaffa“ show.

Ibn al-Mugaffa a former Umayyad scribe— who also is said to have served under ‘Abd al-Hamid—
approaches this jurists’ challenge to the government by formulating alternative legal frameworks. His perspective,
which ran counter to the ulama’, was rooted in a reinterpretation of Sasanian notions on sovereignty and law.
Through translations and treatises, he sought to support and legitimize the caliph’s expansive discretion in legal
matters, particularly in crime and punishment.

The genre of political treatises in the Umayyad period emerged from translations of pre-Islamic mirrors for
princes, tales of rulers, and other works from previous civilizations, such as Sasanians. Mario Grignaschi argues
that Umayyad-era court translators would modify these works to offer solutions to contemporary issues.'*’ For
example, one political treatise purports to be a discussion between Aristotle and Alexander the Great on the nature
of ruling, after the latter’s conquest of Iran, though it is actually more reflective of the contemporary social and
political conditions in Iran during the author’s period. Grignaschi contends that the translator of this text functions
as a fictitious Aristotle, as a mouthpiece giving advice and instructions to Alexander who stands in for the

caliph.!*® This trend of translating bureaucrats who inserted their own political views into pre-Islamic political
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treatises can be observed in the Tansarnamah (Letter of Tansar), translated from Pahlavi to Arabic by Ibn al-
Mugaffa‘ sometime during the early Abbasid era.

Ibn al-Mugqaffa® translated several pre-Islamic Persian works, including a collection of Indian fables,
grouping them all under the title Kalila wa-Dimna. Another work that he certainly translated into Arabic was the
Letter of Tansar.'* This text purported to be a response written by Tansar, the Zoroastrian high priest under the
first Sasanian ruler, Ardashir I (r. 224-242), to a certain Gushnasp, a ruler of Tabaristan, in which Tansar defended
Ardashir I’s radical new laws. The Letter of Tansar was written in the sixth century as a Sasanian propaganda tract
and claimed to be based on the purported third-century letter.!>

Unfortunately, the original Arabic translation has been lost, but the Letter of Tansar has been preserved
within a section of a thirteenth-century Persian chronicle, Tarikh-i Tabaristan (The History of Tabaristan), written
by Ibn Isfandiyar (d. 1222).!>! Modern scholars like Mary Boyce have not only accepted it as a sixth-century
Sasanian text translated into Arabic, but also claim that the passages in the tract contain some factual traces of
Ardashir I’s reign.'*? Additionally, Mary Boyce argues that Ibn al-Mugqaffa‘ may have adapted this pre-Islamic
correspondence to fit the sensibilities of his contemporary Muslim audience.! Like his predecessors, Ibn al-
Mugqaffa® used this translation to propagate his own political ideals on government administration and Islamic
criminal law.

Ibn al-Mugqaffa“’s Tansar contended that though these new policies changed customs and religious law;
they were for the sake of the common good, and he implied that new righteous traditions could replace older
draconian ones—even if those earlier ones are religious commandments. In addition, he stated, “The present King
of Kings is empowered to do this and to change and erase the effects of tyranny.”!>* Pseudo-Tansar is legitimizing

the rulers’ right to change and establish new laws, even if they contradict tradition.
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Some of these pre-Sasanian traditions replaced by Ardashir included punishments inflicted upon thieves,
bandits, and adulterers. Pseudo-Tansar stated:

It was formerly the custom that a man who gave a blow would receive one, and a man who inflicted a wound

would suffer one, and the brigand and the thief were both mutilated, and the adulterer likewise. [ Ardashir]

has laid down a law whereby for a wound, there is a fixed fine in proportion to it, so that the wrongdoer may

suffer from that and the victim will receive benefit and comfort. It is not as it is now, when they cut off a

thief’s hand, benefiting none and causing great loss among the people. Four times as much is exacted in

recompense from the brigand as it is from the thief, and the adulterer has his nose cut off. No member is

severed whereby capacity would be diminished. Thus, they are shamed and disgraced, yet no loss befalls

their work and activity.!'>®
At first glance, it seems that Ardashir I’s rule resulted in Persian territories undergoing massive transformations in
criminal law. However, there are a number of anachronistic inconsistencies in Tansar’s portrayal of the pre-
Sasanian criminal code, and even in Ardashir I’s new penal codes.'*® Sentences like death for apostasy did not
originate in the pre-Sasanian era as Pseudo-Tansar claims, but in the Sasanian era itself.'>” Strikingly, Ardashir’s
penal reforms call to mind the use of fines as punishment for crimes like thievery found in legal rulings from the
sixth century Book of a Thousand Judgements, casting further doubt that this reflects the early Sasanian period.'
These anachronistic descriptions likely originated from Ibn al-Mugqaffa“’s eighth-century perspective, rather than
being directly derived from pre-Islamic Persian literature, though the treatise does adapt punitive notions from
Persian discourses and institutions.

The appearance of penalties that resemble Qur’anic ones in a supposed pre-Islamic Persian document is
unusual, such as the amputation of the hand or cutting off of the hands and feet as punishment for rebellion and
discord. Pseudo-Tansar says, . . . it is not as it is now when they cut off a thief’s hand (chonake dozd ra chiin dast
beborand),”'* as if he were speaking to an eighth-century readership. A Muslim reader of the presumably intended

audience, the late-Umayyad or early-Abbasid court, would be struck by the implications in this document that that

these types of penalties—which the Qur’an also commands—were oppressive. This thought was extremely
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controversial in the classical Islamic period. It could be that, like his predecessors, Ibn al-Mugqaffa“ altered the text
to slip in his own radical ideas on the caliph’s discretionary ability to alter Islamic criminal law. Clearly, he
avoided the danger of voicing opinions that would be considered heretical by disguising them as the words of a
pre-Islamic author. In addition, this document’s historical-legal context is rooted in the rivalry between caliphs and
the ulama’, as Pseudo-Tansar advocated that the sovereignty of a ruler allowed him carte blanche to change laws
even at the expense of religious traditions which resonated with contemporary emergence of religious scholars and
the question of legal authority and sovereignty.

Despite religious jurists clearly having the advantage of Muslim religious traditions as a foundation for
their ideologies, Ibn al-Mugaffa® evidently saw Sasanian discourses on kingship and law as an effective
counterbalance to religious jurisprudence. Although not having the same legitimacy and authority of Qur’'an and
sunna, this adaptation of Sasanian legal sovereignty fit neatly into political precedent, a central component of
caliphal law. Ibn al-Mugqaffa® would build on these discourses, which attacked false or backwards traditions in
favor of versatility and effectiveness of government legislation and discretion, in other writings. Although the
evidence is far from conclusive, his epistle to the second Abbasid caliph, al-Mansiir (r. 136-58/754-775),
considered the true founder of the dynasty, echoes the Letter of Tansar but with a more cautious approach towards

Muslim religious beliefs and traditions.

A Clash of Legal Authorities: The Abbasids and Jurists in Risala fi al-Sahaba

Like in Letter of Tansar, Ibn al-Muqaffa‘ makes a case for the legitimacy and benefits of the ruler’s discretionary
authority as source of law in criminal justice. Ibn al-Muqaffa“’s letter speaks far more openly about his thoughts on
religion, law, and sovereignty than he did in his translation. Ibn al-Muqaffa argues that obedience to a caliph who
disregards God’s decrees from the Qur’an and sunna is not obligatory as he loses his legitimacy in opposition
towards divine law.'®* However he argues that the caliph, whom he refers to as the Imam (the leader of Muslims),

has legitimate authority to legislates law in areas that the Qur’an and sunna have not covered.
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For that which is based on discretion and administration, and affairs that God, who has left its reins and grips

in the hands of the Imams, there is no one else who has the right . . . for judgement by discretion where there

is no [prophetic or caliphal] precedent ... such as the enforcement of prescribed penalties and ordinances

according to the book (Qur’an) and the sunna, waging war, and deceiving the enemy, taxing Muslims, or

(financially) providing for them. These matters and those like them . . . there is no one else from the populace

who has the right to them except the Imam, and whoever disobeys the Imam in that way has forsaken and

destroyed himself. ¢!
Unlike ‘Abd al-Ham1id or Pseudo-Tansar, Ibn al-Mugaffa‘* seems to limit the caliph’s discretion to areas
exclusively under his own administration, such as what approach to take in enforcing the hudiid as based on the
Qur’an and sunna. His view was not an outlier, as a number of jurists had also advocated the caliph’s ra’y
(discretion) in certain penal matters. For example, Ibn al-Mugaffa“’s younger contemporary, the Medinese jurist
Malik b. Anas (d. 179/796) in his legal treatise, al-Muwatta’ (The well-trodden path) cites previous caliphs’
proclamations as a source of law on blood money ( ‘ugul) for injuries inflicted.'®> Furthermore, he states that since
there is no consensus among the ulama’, of Medina with regard to blood money for head injuries, the Imam
should arrive at a legal solution through his personal reasoning.'®® Thus, Malik grants the caliph considerable
authority in these penal matters where sunna and scripture do not provide answers, aligning with Ibn al-Mugaffa“’s
view. Both Ibn al-Mugaffa‘ and Malik see caliphal legislative power as a legitimate source of law although Ibn al-
Mugaffa® holds a far more expansive view on the caliph’s legal authority. Despite the similarity of his opinions to
those of some eighth-century Muslim jurists on a caliph’s discretion in the punitive sphere, Ibn al-Mugqaffa“ treats a

number of these legal scholars as a threat to the government and society and therefore attacks these jurists

systematically.

He relates that in former garrison Muslim towns, now major cities (amsar), judges affiliated with the ulama’
would make judgements that contradicted one another in matters to do with bloodshed, sexual morality, and
wealth. The verdicts would not just differ from region to region, but even within the same province. Certain judges

were considered qualified by Ibn al-Mugqaffa‘ to make decisions on these matters (because they fit his criteria for
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men of knowledge), and their faculty of reasoning was as competent as their own knowledge of scripture and
religious tradition. But new Muslim jurists and judges who followed them would belittle and disapprove of judges
who Ibn al-Mugqaffa“ favored due to their critique of these judicial authorities not based their verdicts on these new
conceptions of the sunna, The populace would favor the jurists’ defaming of these particular judicial agents.!®
Earlier in the text, Ibn al-Mugqaffa“ praised these scholars, but he undermined them in comparison with the caliph’s
authority, by portraying them as dividers of the Muslim community.!% He contends that resentment against the
government festered in the province as a consequence of the Umayyads’ policies, which then influenced the jurists’
attitudes. Ibn Mugaffa“ further attacks them by what he views as their misuse of sunna and contends'%¢ :

As for those who claim the necessity of the sunna, they render that which has nothing to do with the sunna

as a sunna, even reaching to the extent that they can execute [someone] without proof and evidence on the

matter which they claim as sunna. If the scholar is asked about it, he is unable to say that the shedding of

blood based on this [sunna] is from the era of the Prophet Muhammad and the guided imams after him. And

if he were asked, “What blood was shed upon this sunna which they claim?” They [a group of scholars]

would say, “‘Abd al-Malik b. Marwan did that or one of the umara’ (temporal rulers).”'¢’
Ibn al-Mugqaffa® claims that a large proportion of the sunna, on which these new jurists rooted their judgements,
was based not so much on the sacred precedents of the Prophet and his four righteous successors (as well as
possibly the Abbasid caliphs)'®, as on the procedures of the now defamed Umayyads whom he delegitimized by
calling them mere umara (temporal rulers). Furthermore, he decries that these judges from these new legal circles
were shedding blood unjustifiably in criminal cases on false pretexts. This is not an invented accusation, nor
entirely baseless, though it is exaggerated. Malik cited numerous punitive judgements by Umayyad caliphs, such as
‘Abd al-Malik b. Marwan.'® Other jurists, such as al-Awza ‘T (d. 157/774) and Sufyan al-Thawri, referred to the

Umayyad caliphs as sources of law.!”° In addition, the chief judge and Iraqi jurist Abii Yiisuf polemically remarked

that the sunna of the ‘ulama’, in the Hejaz is derived from the verdicts of market inspectors and provincial
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government agents. Abll Yiisuf’s scathing claims served to diminish this rival school of jurists in the Hejaz by
stating that their traditions lacked a religiously sound basis.!”! Ultimately, Ibn Muqaffa‘’s argument served to
empower caliphal authority.

First, Ibn al-Mugqaffa® demonstrates that the legal schools could not be relied on to formulate law as they
had been corrupted by the overthrown Umayyad dynasty, an enemy of the contemporary government. Second, the
limited number of reliable traditions were insufficient to replace the discretionary authority of the caliph and his
appointed judges. As a result, he reasons that the caliph had the authority to identify and codify correct traditions
and to reject false ones. This argument is strikingly similar to the view he espouses in the Letter of Tansar—that a
monarch should reject unjust laws.!”? Hence, we see twin themes running through the Letter of Tansar and the
Risala fi al-Sahaba: the rejection of older oppressive traditions and championing government's discretionary
authority in certain matters of law including the penal sphere. Caliph could utilize his discretion to enact new
legislation, make decisions in matters (like criminal justice) where the Qur’an or sunna does not cover and can
disregard traditions which he sees as false. Ibn al-Muqaffa‘ would not have advocated these ideas, radical to some
jurists, had he not anticipated that he would find a receptive audience.

As I have indicated earlier, the Umayyads had relied on a discretionary administrative framework that
differed from numerous other Islamic jurists. Risala fi al-Sahaba demonstrates that this framework was still widely
accepted in the Abbasid period, though Ibn al-Mugqaffa® deems the Umayyads’ legal approaches as tyrannical in
lieu of the current regime. But there was a significant number of the ‘ulamd’ who actively challenged this
administrative-discretionary approach. Though the Abbasids would not implement Ibn al-Mugaffa“’s ideas during
his lifetime, the bureaucrat’s belief that the government’s exclusive discretionary authority extended to the criminal
justice system—independent of Islamic jurisprudence—would retain currency decades after his death. The
judiciary and jurists clearly rivaled the caliphs’ hegemony over the law, though at this point there was only an

underlying tension masked by mutual cooperation as Abbasid still favored them for judicial positions and gave
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them patronage.'”® Yet, administrative treatises, such as translations, would function as an avenue to elaborate
Islamic sovereignty and discretionary authority outside of jurisprudence. The Abbasids and their scribes who built
on Umayyad expansive sovereignty cultivated the political ideology (from Sasanian roots) that called for absolute
control. We can see these discourses and ideas come to life in another late eighth century translated Sasanian

treatise, ‘Ahd Ardashir (The Testament of Ardashir).

‘Ahd Ardashir

Like The Letter of Tansar, this text purports to date from the reign of the first Sasanian sovereign. In this
case, it was an epistle written to his son and successor Shapur I (r. 240-270), supposedly a contemporaneous
document to the Letter of Tansar. Thsan Abbas contends that The Testament of Ardashir was translated from
Persian to Arabic sometime during the eighth century.!” However, this translated text was a far more influential
and popular work than The Letter of Tansar, and heavily quoted by numerous ninth-century texts, possibly even
translated into Arabic poetry.!” Ibn Nadim, a tenth-century bibliophile, proclaims it to have been esteemed as
among the best works of literature.!”® The prolific Abbasid author Al-Jahiz (d. 255/868-869) speaks critically of its
notoriety by sneering that some Abbasid bureaucrats snubbed the hadith and Qur’an while praising Sasanian
literature such as The Letter of Tansar, The Testament of Ardashir, and the works of Ibn al-Mugaffa“ as the best
resources for administrative guidance.!”” The ninth-century philologist, al-Mubarrad (d. 285/898) states that the
Abbasid Caliph al-Wathiq (r. 227-232/ 842—-847) was reared on the Qur’an, and the Kalila wa-Dimna and The

Testament of Ardashir by his teacher. According to the historian, al-Masudi, the caliph Al-Ma’miin modeled his
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rule after the conduct and wisdom of Ardashir.!” Thus, the text had a towering presence in society, particularly
among scribal class and ruling elites which have not gone unnoticed by scholarship.!”® The positive reception of
this text is not a coincidence as it complemented the circulating political discourses, such ones spouted by ‘Abd al-
Hamid and Ibn al-Mugqaffa‘, which included but was not limited to: a separation between religion and politics and
the expansive powers of the government.

F. Steppat cites an account from The Testament of Ardashir which may have influenced the Abbasid caliph
al-Ma’miin’s mindset in his antagonism towards traditionalist ‘ulama’ during the start of the mihna. He cites an
account from the historian Muhammad b. Jarir al-TabarT where the caliph refers to traditionalists and their
followers in the same derogatory language “as the great mass of ignorant subjects and rabble of the common
people. This same sentiment also expressed in The Testament of Ardashir.'* Yet, the historiography has not, thus
far, delved into the impact that this treatise had on the growing legal authority of criminal justice in the Abbasid
era, as well as on subsequent pre-modern periods. The text offers ample inspiration for government officials
interested in developing punitive approaches, distinct from the less discretionary Islamic jurisprudential
frameworks. Early in the The Testament of Ardashir, the Persian ruler communicates a famous Persian and
medieval Muslim proverb to his son:

Know that Kingship and Religion are twin brothers. There is no basis for either without their other half.
Religion is the foundation of kinship and its pillar. Kingship also happens to be the guardian of religion. So
Kingship must have its foundation and Religion must have its guardian. Without a guardian, Religion is lost.
Verily without its foundation, Kingship is destroyed.'®!

This principle that religion and politics are separate but intimately interdependent would impact medieval Islam
profoundly. On this conception, Islamic society can render the political administration into a distinct sphere

separate from those occupied by the Muslim judiciary and jurists, and yet both bodies manage to support each
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other. However, like Ibn al-Muqaffa‘, pseudo-Ardashir perceived the religious class— particularly from the lower
strata— as a potential menace.
He warns his son to beware of the low-bred who stirs up the populace against him and usurps his rule, on

behalf of religion.!®? A telling anachronism is present in one such advice he gives to his son:

It is not recommended for a King to entrust to the ascetics the instructing and forbidding (amr wa’l-nahy)—

other than in their reclusion and piety. Verily, sedition of the ascetics as well as others through instructing

and forbidding (amr wa’l-nahy is shameful for the kings and a fissure for the kingdom that people with

destructive intentions against the king and whoever else is coming after him to exploit. '*?
This phrase (amr wa’l-nahy) is part of a much longer phrase from a Qur’anic notion: Commanding the Right and
Forbidding the Wrong (I-Amr bi al-ma ‘rif wa al-nahy ‘an al-munkar). The mention of Islamic principle in a
Sasanian text indicates again that this translation was targeted more at contemporary realities. There was a debate,
in medieval Islamic jurisprudence, about who had the responsibility to perform tasks associated with the
administration of public order: state authorities, jurists, or any Muslim. In the ninth century, zealous Islamic jurists
and ascetics criticized governors and caliphs for their conduct. At times, some of these active proponents of Islamic
morals would even convey their objections more forcefully, in a violent manner which the Abbasid regime could
not tolerate. The text was manifestly responding to this phenomenon, by advocating the assignment of sole
responsibility for the maintenance of public order to state authority. Then pseudo-Ardashir transitions to a
discussion on criminal law, after establishing that it was strictly at the exclusive jurisdiction of the government
administration:

Know that there is no other course to strengthen the ruler except by sound judgment in statecraft (siyasa);

and the essence of sound judgment in statecraft is two gates that the ruler opens for the subjects before him:

one of them is gentleness, mercy, clemency, supplication, generosity, pity, kindness, courtesy, compassion,

amiability, joy, happiness, forgiveness, delight, and ease. The other gate is roughness, fear, obstinacy,

niggardliness, isolation, dismissal, elimination, animosity, prohibition, frowning, constriction, tightening,
punishment, humiliation until it reaches execution . . .8
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As in the case of the aforementioned ‘Abd al-Hamid’s administrative-discretionary framework for punitive justice,
the ruler acts as the arbiter of life and death for his subjects, entirely on the basis of his own judgment, and not on
any scripture or on rulings by the religious class. But pseudo-Ardashir also contends that siyasa is built on the
punitive sphere, which may also explain the later development of this term.

In the early Islamic era, siyasa referred to the successful administration of the population. As early as the
tenth century, the term became synonymous with procedural and administrative precepts of criminal justice, non-
aligned with the minimal discretionary Islamic legal frameworks.!®’ Yet, the text may serve as the genesis of this
term acquiring a punitive meaning, given its tremendous influence on Abbasid society. In addition, Ardashir’s
explanation on the purpose of the punitive framework of siyasa squares with the majority of previous conceptions.
He states that one cannot fight the enemy without a united front, and goes on to relate two ways to ensure the
people’s loyalty and lack of discontent, and one of them was through “furthering chastisement and the sound
judgment of siyasa.”'%

The purpose of siydsa is to ensure the stability and strength of the ruler’s authority, rather than adherence
to any religious laws. It complements Umayyad and Abbasid non-jurisprudential argumentation and rhetoric
concerning administrative matters, such as criminal justice, where the maintenance of sovereignty and public order
was paramount. Sasanian political ideology, or rather its adaptation, would serve as an ideological distinction for
those who wanted to employ methods independent from those derived from less discretionary-legal frameworks by
the ‘ulama. As this new political framework was formed which put the ruler’s sovereignty over jurists’ authority,

the stage was set for a confrontation between the two which is exemplified by the rulers expanding the shurta’s

legal authority at the expense of the judiciary.

The Ascendancy of the Shurta as Magistrates
In the late eighth and early ninth century, shurta’s authority transformed from being military commanders

with judicial authority to magistrates who seemed to have jurisdiction over matters normally reserved for judges.
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The shurta’s legal scope and authority stemmed from their military force and their role as the right hand of the
governors or caliphs. As Islamic society transitioned from a tribal society to a far more centralized one ruled by a
centralized government, shurta acquired new legal complexities. Early Muslim jurists witnessed the ascendancy of
shurta in the legal realm and reacted in different ways.

Jurists mainly envisioned penal affairs as falling under the jurisdiction of judges, as among other things
they were, above all, learned in Islamic jurisprudence. These scholars were not opposed to the shurta, but they
sought that their authority should have definite boundaries. Sahniin (d. 854/855) citing Imam Malik states that he
saw shurta or haras (guard) occupying the same authority as the Caliph in certain areas of criminal justice.'®” This
statement demonstrates that some jurists had accepted the shurta or military commanders as a legal extension of
the caliph and therefore legitimized the shurta’s authority as one was derived from caliph, similar to “‘Abd al-
Hamid b. Yahya al-Katib. Yet, the shurta as military commander and magistrate also was considered distinct from
a judge in his evidentiary requirements.

Abi Yisuf reported that Ibn Abt Layla who was both an Umayyad and Abbasid judge and jurist was of the
opinion that the judiciary’s dealings with drunkards had to have certain procedures, “If he was arrested and he was
drunk, he should not be brought before the governor as drunkenness may have passed from him unless he was in
the hands of the shurta or an agent of the governor, then he will be punished with the [Quranic] hadd penalty.”!3®
Thus, Ibn Ab1 Layla and others who shared his opinion contended that the shurta or an enforcer of the authorities
had far fewer evidentiary requirements than did the judiciary for implementing punishments. This statement by Ibn
Ab1 Layla has led modern historians like Joseph Schacht to exclaim that Abbasids favored the shurta as criminal
magistrates over judges because they had less stringent evidentiary standards. Although I agree with Schacht that
less stringent evidentiary requirements played a factor, [ argue that shurta’s attraction as legal institution for the
Abbasids was that these law enforcers followed commands and enacted their decisions in law rather than the

independently-minded judiciary. In any case, the caliphs were not only ones who gravitated towards the shurta, the

187 < Abd al-Salam b. Sa‘id Sahniin, al-Mudawwanah al-Kubra (Beirut: Dar al-Kutub al-‘Ilmiyah), 1994), 4: 408.
188 Abai Yusuf Ya‘qb, Ikhtilaf Abi Hanifah Wa-Ibn Abi Layld (Haydar’abad al-Dakkan: Lajnat Ihya’ al-Ma‘arif al-Na‘maniyah, 1938),
68.

64



populace came to them for judgments in case that had nothing to do with criminal case as related by Muhammad
al-Shaybani (d. 187/803 or 189/805).

In his work, Kitab al-Asl, based largely on the viewpoints of his master, Abt Hanifa al-Nu‘man (d.
150/767), al-Shaybani asserted any response to dialectical inquires that the shurta should not have any say in
matters that he felt were the exclusive prerogative of the qudat: property disputes,'®® the written orders of a
judge,'”® witness testimonies in a Qadi’s case,'”! and the al-hudiid (Qur’anic proscribed crimes). He was
responding to questions from individual Muslims asking what circumstances allowed them to go to shurta court
rather than the Qadi’s court. The fact that Muslim litigants were going to the shurta in a number of cases rather
than a judge indicates the prestige and legal authority that they wielded, unsurprising given their role as
government law enforcers and military power. The shurta’s military and administrative characteristics made them
a better fit as the favored apparatus of caliphal law. These elite military commanders’ adherence to government
orders made them vital to the Abbasids’ enforcement of their legal sovereignty and control over society.
Furthermore, the shurta’s lack of legal theoretical knowledge also made them more suitable as proxies for caliphal
authority in law than the recalcitrant and the now non-militaristic judges. The shurta’s inquisitorial approach
encouraged them to seek out crimes and disorders that threatened the stability and legitimacy of the government.
Eventually, the Abbasids would make the shurta the overseers of Baghdad, their capital, and the supreme
magistrates over criminal justice at expense of jurists and judges. Under these circumstances, the caliphs with their
belief that they served as God and his prophet’s representatives of law and religion would clash with a religious
scholarly class. The shurta played a crucial role in these dynamics as can be seen in the mihna. The mihna would

determine this rivalry for centuries to come.

A Sahib Al-Shurta Out of His Depth: Ishaq b. Ibrahim and the Mihna
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Returning back to event introduced in the beginning of the chapter, the government-religious inquisition
demonstrated the sahib al-shurta’s role as the enforcer of the caliph’s legal sovereignty. As al-Ma miin attempted
to establish caliphal authority over Islam and its theology, he did not turn to jurists or judges, but the shurta. Like
his Umayyad and Abbasid predecessors, Ma'miin realized the shurta’s military discipline and tendency to follow
commands would allow him to assert his power and control over influential and respected u/ama’. He needed the

shurta, their use of force and intimidation, to establish the Mu‘tazila’s theology as the orthodox view,

The Mihna reflected the momentous theological divide in Islam during the Abbasid period. In the ninth and
tenth centuries, theologians fell into one of two prominent camps. On one side were the al-Mu‘tazila, who enjoyed
substantial government support and were characterized by a zealous belief in the “createdness™ of the Qur’an. The
traditionalists among the religious scholarship opposed the al-Mu’tazila and maintained that the Qur’an was the
eternal and uncreated word of God alone. John Nawas reasoned that al-Ma’miin involved himself in this matter as
a prerequisite to restore what he perceived was the caliph’s sovereignty over spiritual matters.'*? Instead of
appointing a judge with expertise in religious matters to interrogate the traditionalist offenders, he assigned the role
of chief inquisitor to Ishaq b. Ibrahim, his sahib al-shurta.

Ishaq b. Ibrahim was the most well-known and longest-serving Abbasid sahib al-shurta, with a tenure from
206/821 to 235/850. Ishaq b. Ibrahim also acted as governor of the capital, Baghdad, and then later of the new
capital, Samara while his younger brother, Muhammad b. Ibrahim (d. 235/850) served as the acting governor
during his absences.'?* Ishaq b. Ibrahim also served as a magistrate of the grievance courts (al-mazalim). Despite
the expansive judicial powers wielded by Ishaq b. Ibrahim, he lacked the requisite qualifications for this religious
inquisition, as we will see further in the historian al-Tabar1’s (d. 310/923)’s account. But al-Ma’miin chose him
because of his martial and law enforcement skills, characteristic of and inherent in his office. Ishaq b. Ibrahim and
his brother served as generals of the Abbasid army, successfully suppressed revolts, dealt with rivals or enemies of

the caliphs and maintained control of their capitals. By bringing the many strengths of the shurta as a counter to the
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‘ulama’, al-Ma’miin acknowledged that the shurta, a military force, was his only means to exert his religious-legal
authority over these influential and revered scholars.

As al-Tabart’ relates, during the spring of 218/833, Ishaq b. Ibrahim sent seven notable jurists and
traditionalists, including the famous Muhammad b. Sa“ d (d. 230/845) from Baghdad to al-Ma’miin who was living
at that time in al-Raqga. Al-Ma 'miin put them to test on whether they believed the Qur’an was created or eternal,
and they chose the former. The caliph then sent them back to Baghdad where Ishaq b. Ibrahim had them affirm this
caliph-sponsored theology to a number of jurists, judges, and traditionalists at his residence.'** Subsequently, al-
Ma’'miin ordered Ishaq b. Ibrahim to examine the ‘ulama’, himself. At this point in the narrative, al-Tabar?’
portrays Ishaq b. Ibrahim as having minimal comprehension of the theological controversy underpinning the whole
conflict, largely on the basis of one particular exchange between the sahib al-shurta and one of the traditionalist
judges, Bishr b. al-Walid:

Then Ishaq b. Ibrahim asked Bishr b. al-Walid, “What is your view about the Qur’an?”” He replied, “I have
acquainted the Commander of the Faithful with my views about this on more than one occasion”. Ishaq
replied, “But this letter from the Commander of the Faithful is something new, as you can see.” Bishr
retorted, “I say that the Qur’an is the word of God.” Ishaq said, “I didn’t ask you about this. Is it created?”
Bishr responded, “God is the creator of everything.” Ishaq said, “Is not the Qur’an a thing?” Bishr replied, “It
is a thing.” Ishaq said, “Then it must be created?”” Bishr replied, “It is not a creator.” Ishaq said, “I didn’t ask
you about this; is it created?”” Bishr replied, “I cannot do better than what I have said to you, and I have
already secured from the Caliph a promise that I do not have to speak about it; I have no views other than
what I have told you.” ... Ishaq turned to the clerk and said, “Set down what he has said ...”'*?
In this dialogue, al-TabarT illustrates Ishaq b. Ibrahim’s complete lack of interest in theological semantics. He was
only concerned with determining whether the jurists’ views aligned with the caliph’s commands, and as a result he
only recorded their responses to his direct questions. This is not surprising as Ishaq b. Ibrahim exemplified what
Abd al-Hamid saw as the role of the sahib al-shurta — a personification of the caliph’s legal sovereignity. Tellingly,

al-TabarT reports the voluminous letters of al-Ma’miin to Ishaq b. Ibrahim, where the caliph peppers the official

with his opinions on the proceedings and his instructions; and the historian did not include any responses because
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al-TabarT regarded them as immaterial to the s@hib al-shurta’s fidelity to the caliph.!®® Upon the death of that
caliph, Ishaq ibn Ibrahim released these hapless scholars which leaves us to conclude that he saw the mihna as al-
Ma’miin’s concern and not his own.'”’

Throughout his account, al-TabarT endeavors to show that Ishaq b. Ibrahim was only acting under orders
and did not have the scholarly capacity or inclination to engage in disputes with these jurists. The sahib al-shurta
enforces obedience through military authority while as letters between al-Ma’miin and Ishaq b. Ibrahim shows the
caliph believes that he is qualified as the Muslim community leader to pronounce judgments on this matter. The
historian al-Ya‘qubit supports this assumption by narrating several tales wherein al-Ma’miin corrected and
reprimanded jurists and judges for their errors in law. For instance, he cites a tale where al-Ma 'miin intervened in a
case presided over by the judge Bishr b. al-Walid, where he sentenced a man to be stripped naked, whipped and
paraded on a camel around the city for insulting the first two caliphs, Abu Bakr and Umar b. al-Khattab.'*® In front
of a group of jurists, al-Ma’miin reprimanded the judge for implementing such a punishment and listed a number of
errors that he committed, such as holding these proceedings without any witnesses, without the accusers being
summoned to court, and the enforcing of such a penalty during Ramadan.!”” Bishr b. al-Walid was disgraced and
the jurists agreed with al-Ma’miin’s judgement.?’’ Al-Tabari recounted that al-Ma 'miin declared to Ishaqb.
Ibrahim that all of these jurists, judges, and narrators' traditional views on the nature of the Qur’an could not be
trusted because they were either simpletons or corrupt, and therefore devoid of the moral and intellectual abilities
of the Commander of the Faithful, appointed by God.?"!

These literary narratives portray a caliph who was reaching to establish his own religious-legal sovereignty
unchallenged by the ‘ulamda’, whom he rivaled. He saw himself as one who had both intellectual finesse and the
God-given authority to make judgements on law and theology, superior to the purely religious scholarship.

Paradoxically, he could not surrender his power to like-minded religious scholars because that would acknowledge

196 Al-Tabari, Tarikh, 8:634-636, 640-43.
7 1bid., 8:644.

198 Al-Ya'quibi, Tarikh, 2: 427-428.

199 Ibid.

200 Ibid.

201 Al-Tabari, Tarikh, 8: 641-642.

68



he was not the most capable person to deal with these issues. This picture of al-Ma’'miin comes across from the
caliph’s appointment of Ishaq b. Ibrahim as prosecutor of the mihna. The sovereign saw that all he needed was a
blunt instrument to apply his decisions rooted in wisdom and divine-rule, and this compliant military officer was a
perfect fit.

This relationship between the two men dramatizes how shurta protects and enforces the caliph’s authority
while the latter legitimizes the former’s legal powers and jurisdiction. Al-Ma’miin possessed a religious-legal
authority that he bestowed on Ishaq b. Ibrahim that would allow him to enter into the theological sphere. He could
now carry out his ruler’s wishes with the full martial and administrative power that his position afforded him. This
relationship could not be sustained as al-Ma 'miin’s successors did not share the same view on sovereignty. They
did not believe that they had the scholarly expertise to delve into these theological conflicts and commanded the
sahib al-shurta to act accordingly. This becomes clear with the next Abbasid caliph al-Mu‘tasim bi’llah (r. 218-
227/ 833-842)’s appointment of the chief religious judge, Ahmad b. Ab1 Du’ad al-Iyadi (d. 239/854) as the new
inquisitor of mihna.*** This is obvious as, unlike Ishaq b. Ibrahim, Ahmad b. Abi Du’ad al-Iyadi advised the next
two caliphs on how proceedings should be managed and what decisions should be taken, which demonstrates that
now religious authority was shared between the caliph and the judges, in stark contrast to al-Ma’'miin’s investment
of religious legitimacy in his sahib al-shurta.

Ultimately, thirty years later after the start of this inquisition, the mihna failed, with caliphs having lost to
the jurists in determining the shape of theology, and their legal sovereignty was curbed in the religious sphere. In
the future, the shurta would never again serve as inquisitors or judges on religious controversies. The shurta as a
manifestation of the caliph’s religious-legal sovereignty would be evident in other ways.

The Lance of the Caliph: Sovereignty and the Shurta

After the mihna concluded in 233/848, the caliphs experimented with the boundaries of their religious-legal

sovereignty which continued to shape the role of the shurta. In 244/ 858-859, the Prophet Muhammad’s spear,
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‘Anaza, was given to the caliph al-Mutawakkil (r. 232-247/847-861) who had his sahib al-shurta carry the holy
messenger’s spear while the deputy sahib al-shurta carried his commander’s lance. In al-Mutawakkil’s
mythmaking, Muhammad’s spear symbolically embodied the mantle of leadership over the Muslim community,
which the Abbasid caliphs had inherited. The authority represented by the Prophet’s lance could be continued and
vertically bestowed upon the caliph’s subordinates, as demonstrated by this ritual of lances being passed down in a
flow of sovereignty. Al-Mutawakkil’s handing down of ‘Anaza to his sahib al-shurta signals that this military
commander is the cornerstone of the Caliphs’ rule, and this dynamic is mirrored again by the passing of the sahib
al-shurta’s own spear to his deputy. The sahib al-shurta seen as the caliph’s shadow, whose authority is a mirror
reflection of the caliph’s self- image can be seen here in a condolence letter conveyed by al-Mutawakkil to Tahir b.
‘Abd Allah (d. 247/861), governor of Khurasan, on the passing of his distant cousin, Ishaq b. Ibrahim (235/850).
In the letter, al-Mutawakkil states:
Verily, Ishaq b. Ibrahim, the client of the Commander of the Faithful, God kept him virtuous and made his
efforts and deeds great. He was one of the worshippers of God, and through him, He supported his caliphs
and protected his caliph. Ishaq completely devoted his life to the religion of God, preserving it and being
obedient to God in His [legal] right, and supporting God and was close to God through [his service] to the
caliphs by which he had pleased God through them. Additionally, he had satisfied the caliphs on behalf of
God through obedience, counselling, allegiance, and actions until God took him in his prime and he will be
delighted in his audience with Him. For his [death] is a great loss, May God have mercy on him. An immense
loss whose impact weighs heavily upon the Commander of the Faithful... Moreover, the Commander of the
Faithful himself sends his condolences to you about Ishaq, who like those who preceded him, is among the
chosen of God, among His friends and the most exalted of His brotherhood.?*
As the letter demonstrates, al-Mutawakkil characterizes Ishaq b. Ibrahim’s relationship with God as one that is
rooted in his devotion to caliphs. He lauds him in strikingly religious terms, such as one of the “ikhtiyar-Allah”
(chosen of God), “awliya ihi” (His friends), and “dhaway ‘ikha hi (the most exalted of his brotherhood), but also
constantly refers to the services and loyalty rendered by Ishaq b. Ibrahim as the sahib al-shurta to caliphs and al-
Mutawakkil. In contrast, Ishaq b. Ibrahim’s brother, Muhammad b. Ibrahim (d. 236/850-851), was also a sahib al-

shurta, but the condolence letter upon his death was far more concise. Al-TabarT gives context for the truncated

nature of this letter by relating that as a result of a power struggle, Ishaq b. Ibrahim’s son, Muhammad b. Ishaq
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(who al-Mutawakkil favored), killed Muhammad b. Ibrahim.?** In the aftermath, al-Mutawakkil wrote two other
letters to Tahir b. “Abd Allah. Instead of singing Muhammad b. Ibrahim’s praises in religious terms, he simply
gives his condolences withholding praise.?”> As Muhammad b. Ibrahim died with al-Mutawakkil’s approval, he
was not religiously valorized as his brother was, despite the many services he rendered for the Abbasid caliphs..
These letters again demonstrate that the caliphs saw the s@hib al-shurta as a means to express the power as further
embodiment of their religious-legal sovereignty, incumbent on their ability to meet the government’s objectives.
These literary narratives and condolence letters show that al-Mutawakki’s attempts to paint the sahib al-shurta in
religious terms served as a means for the caliph to articulate his power as legitimate in the spiritual realm without
pushing a theological stance like during the mihna. Though, the caliph and sahib al-shurta were empowered to

enter as enforcers

Caliphs and the Sahib al-Shurta as Executors of the Judiciary

In the aftermath of the mihna, the covenant between the ulama’, and the caliphs and the shurta reasserted
itself as the rivalry for legal sovereignty between these two parties cooled down. In this rejuvenated alliance, one of
the roles of the caliphs and shurta in the name of public order was to enforce the religious scholarship’s
judgements on blasphemy. As a result, the sahib al-shurta was also empowered to intervene in the religious sphere,
either to punish those condemned by religious judges or even to interrogate heretical suspects. Two extreme cases
come to mind: a man convicted of cursing the first three caliphs and ‘A’isha, the wife of the Prophet, during the
reign of al-Mutawwakil, and then a more famous incident with the mystic al-Hallaj (d. 309/922).2° As both men
were condemned to die by courts of the judiciary, the sahib al-shurta was merely acting as the executioner. On the
other hand, there are examples of a sa@hib al-shurta handling prosecutions of heretics. For example, during 312/
924-925, the sahib al-shurta of Baghdad interrogated three followers of al-Hallaj at his court and asked them to

abandon their doctrine. When they refused, he executed them, gibbeted their bodies on the eastern side of the city,
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and put their heads over the ramparts of the prison on the western side.?’” As these cases show, in a religiously
organized society, the boundary between heresy on one side and public order on the other are intrinsically linked.
After al-Hallaj had been interrogated by viziers, bureaucrats, and judges and proclaimed a heretic, the Caliph al-
Mugtadir bi-11ah (r. 295-320/ 908-932), and his sahib al-shurta merely fulfilled the ruling of judicial courts in their
prosecution of al-Hallaj’s followers. Yet, a little over a century later, another caliph employed the shurta as an
apparatus to assert his religious-legal authority one last time in a campaign against another Sunni legal
denomination, the Hanbalis. The historian Miskawayh reports that in the year 322/934, Badr al-Kharshani, the
sahib al-shurta of Baghdad, proclaimed that the Hanbalis could not gather in groups and arrested them, which
prompted their main leader, al-Hasan b. ‘Al1 al-Barbahart (d. 329/941) to go into hiding. The Hanbalis were
members of the Sunni legal school named after Ahmad b. Hanbal (d. 241/855), one of the jurists prosecuted under
the mihna who became the face of traditionalist resistance to the inquisition. Major factions of the Hanbalis
evolved into a social-religious movement in tenth-century Baghdad and acted under the Muslim doctrine of
commanding the right and forbidding the wrong in a violent fashion. They attacked shops that employed
commercial transactions which contradicted the legal precepts of their school. They also assaulted wine-sellers and
singing girls, prevented visitation to the shrines of ‘Alid Imams, and also reported to the sahib al-shurta any man
who escorted a women without familial ties as having had committed intimate relations.??® As a result of the
social-religious impact of al-BarbaharT and his followers, the reigning caliph al-Radi (r. 322-329/ 934-940) issued
a letter wherein he condemned al-Barbahart and the Hanbalis as corrupters of Islam and moral hypocrites with
deplorable doctrines, who committed unjustified acts of violence that were not sanctioned by God, the Qur’an or
the Prophet. He threatened them:

Now the Commander of the Faithful swears by God a solemn oath, which he must surely fulfill, that if you

do not turn away from your reprehensible doctrine and your crooked path, he shall rain blows down upon

you, drive you out, execute, and scatter you. He shall employ the sword on your necks and the fire on your
quarters and dwellings. So let him that is a witness tell the other who is absent, for he has made his

207 Tbn al-Jawzi, al-Muntazam Fi Tartkh Al-Muliik Wa-al-Umam (Beirut: Dar al-Kutub al-‘Ilmiya, 1992), 13: 240.
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72



justification for the warning, and the Commander of the Faithful has no correct path except the one from
God, on Him he relies and to Him he turns.?*”

According to this account, there is a conspicuous absence of jurists and judiciary in these proceedings. Unlike the
case of al-Hallaj, where judges and jurists along with viziers and bureaucrats were intimately involved in his
prosecution, the only legal and political actors that Miskawayh and other historians mention as dealing with the
Hanbalis were the Caliph and the sahib al-shurta. The historian al-Mas 1d1 described al-Rad1’s character as one
who was learned in sciences and literature, and as well is deeply immersed in theological and religious disputes as
discussed by philosophers and thinkers.?!? Al-Radi may have felt that his position as caliph and his religious
knowledge gave him the legal-political capacity to pronounce judgement on the Hanbalis, using the coercive force
of the shurta for the good of public order (and none of the jurists complained) without sharing this authority with
the judiciary and jurists. The tone and religious voice used in this passage is one we have seen time and again from
the Umayyad and Abbasid eras as a consistent political rhetoric in treatises and literary narratives. Al-Rad1’s
proclamation was cloaked in the familiar language of caliphal sovereignty which he saw as his divinely supported
prerogative. But this political-religious principle and the sahib al-shurta’s exalted role in it would disappear after
Al-Radi’’s reign. The takeover of the Abbasid empire by military rulers, notably the Buyid dynasty (334-453/945-
1062) who sidelined the caliph, in the tenth century, would diminish caliphal sovereignty and with it the shurta as
its instrument. Ironically, the Abbasids’ enemies, the Fatimids would serve as successors in maintaining the

shurta’s role as an extension of caliphal sovereignty.

The Shurta under Al-Hakim Bi-Amr Allah, the Legislative caliph

Because the Shia Fatimid caliphs presided over an empire, it is unsurprising that the shurta
functioned as extension of their sovereignty in a manner far more similar to the caliphal authority of the
imperial Abbasids than that of the non-caliphal rulers, the Buyids and Saljiigs. The Fatimids represented

themselves as infallible imams who were successors of the Prophet Muhammad by nass (divine

29 Miskawayh, Kitab Tajarib al-Umam, 3: 414-415.
210 9]-Mas ‘1, Muriij al-Dhahab, 4: 268.
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designation) through his daughter, Fatima, and his cousin, Al1.?!! This religious-political ideology made the
Fatimids the true late antique successors of the Abbasids. In addition, the ruler who utilized the shurta to its
full capacity was the most infamous Fatimid caliph al-Hakim Bi-Amr Allah (r. 386-411/996-1021).
Previously, the scholarly consensus on this divisive figure alternated between viewing him as mad
or simply tyrannical.?!? These perspectives arose from his many legal edicts, including encouraging the
cursing of the first three caliphs, who are exalted by Sunnis, then forbidding it; persecuting Christians and
Jews, subsequently forcing them to convert, and later retracting the order; and even banning some Egyptian
cuisine. However, recent literature has attempted to contextualize al-Hakim bi-Amr Allah’s legislations.
Paul Walker argues that al-Hakim saw himself as an infallible imam who played a major role in these
decrees, whereas Jennifer Pruitt contends that his religious policies were intended to build a new imperial
sectarian Islamic identity.?!* However, none of the Fatimid secondary scholarship has analyzed deeply how
al-Hakim Bi-Amr Allah’s use of the shurta indicated continuity with Umayyad and Abbasid sovereignty.
As I have shown in this chapter, certain caliphs such as the last Umayyad, Marwan II, and the Abbasid al-
Ma’miin deployed the shurta as their arm of the law over society to enforce their pronouncements.
However, because the Fatimid caliphs perceived themselves as infallible imams who possessed far greater
legislative capacity than other caliphs did, it is to be expected that the shurta’s role as an extension of
caliphal sovereignty reached new heights under al-Hakim.
The historian al-Magqrizi aptly shows the role of the shurta in al-Hakim’s law making in his

appointment of a chief criminal magistrate and police chief:

Caliph al-Hakim bi-Amr Allah gave Ghayn, one of the royal eunuchs, some robes of honor on the ninth of

Rabi" al-’ Akhir in the year 402 [November 9th, 1011], and he invested him with a sword and gave him a

scroll to be read out loud where in it was the title of ga id al-quwwad (Commander of Commanders), and he

commanded that he write in this manner and he be addressed in this way. He would ride out with ten
cavalrymen. In Dhii al-Qa ‘dah of the same year [ May 1012], al-Hakim bi-Amr Allah bestowed on him five

211 Farhad Daftary, The Isma ‘ilis: Their History and Doctrines (Cambridge: Cambridge University Press, 1990), 99-101.
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thousand dinars and 25 horses with bridles and saddles, and he appointed him to shurta posts, as well as the
hisba (market inspection) over Cairo, Egypt, and al-Jazira and to the examination of all their affairs, wealth,
and conditions. The caliph wrote a scroll which contained all this and which was read in the Jami® (Cathedral
Mosque) al-"Atiq, and he arrived at the mosque with all of the army and was clothed with robes of honor and
accompanied by two cavalrymen.?'*

Like the Umayyads of Damascus and Abbasid rulers, al-Hakim bi-Amr Allah selected a close dependent for

this office. Furthermore, al-Hakim bi-Amr Allah treated the sahib al-shurta as an exalted position like other

cosmopolitan caliphs, given that Ghayn was first appointed to an elite military post with control over the

stationed armies and then received multiple royal gifts. The importance al-Hakim placed on the sahib al-

shurta made this role the vessel for his legal authority. Al-Magqrizi continues as follows:
In his exalted scroll, al-Hakim commanded, regarding the drinking of date wine and other alcoholic
beverages, that such activity would be prosecuted and that harsh punishments would be inflicted. In addition,
he forbade its distilling and sale, as well as and the eating of muliikhiyyah [a thick, gelatinous soup] and fish
that lack scales, and he prohibited all forms of revelry. Furthermore, he banned women from attending
funerals, prohibited the sale of honey in excess of three "artal’!® because, in his view, one can produce from
such an amount an alcoholic beverage, and he persisted in that until the beginning of Safar 404 [August
1013].21¢

The difficulties inherent in enforcing such laws meant that the shurta held the authority and coercive force

to maintain them. Although some of these precepts may seem strange, each had an Islamic social-legal

context. The ban on alcohol is obvious, and the prohibition against women attending funerals had been

enforced by a few Islamic governors of Egypt, such as Arjuz.2'” As for muliikhiyyah and fish with no

scales, popular lore held that muliikhiyyah was a favorite food of the first Umayyad Caliph Mu‘awiya I (r.

41-60/661-680), who was hated by Shias, and the consumption of a small fish with no scales called a dailini

was forbidden in Twelver Shia and Ismaili law.2!® However, the prohibition of the sale of honey as a

measure to stop alcohol production was highly impractical and could only be enforced by a legal apparatus

214 Ahmad b. ‘Al1 al-Maqriz, Kitab Al-Mawa ‘iz Wa-al-1 ‘tibar: Bi-Dhikr al-Khutat Wa-al-Athar al-Ma ‘riif Bi-al-Khutat al-Magriziyah
(Beirut: Dar al-kutub al-‘ilmiyah, 1998), 4: 91.
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historian E. Ashtor elaborates, “The names of the weights and measures of capacity point to their origins: the ratl, the most common
weight, is an Aramaic form of the Greek Aitpov; the kintar (100 ratl s) is obviously the Latin centenarius ; and the kafiz is the Persian
name of a measure of capacity.” E. Ashtor, and J. Burton-Page, Encyclopaedia of Islam, 2nd ed., s.v. “Makayil (a.)”.
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that was entirely bent to its sovereign’s designs. These endeavors to reshape society continued with al-
Hakim’s sectarian policies.
Unlike the Shia Buyids, the Fatimids instituted the controversial practice of cursing some
companions of the Prophet, such as the first three caliphs, from the foundation of their dynasty.?!” Such a
practice antagonized the Sunni populations in the Fatimid territories of North Africa and Egypt. However,
Caliph al-Hakim took this a step beyond his predecessors. Nearly four years after the beginning of his
reign, in 391/1001, in an unprecedented and provocative move against these revered Sunni figures from
Islam’s early days, he ordered that curses be written in gold and painted upon mosques, shops, walls, and
the gates of neighborhoods and palaces—an action decried by many. However, any opposition to these
actions or to Alid supremacy was met with vicious punishments or even death. Strikingly, five years later in
396/1005, al-Hakim reversed these policies. As Al-Magqrizi narrates,
As for the affairs of Cairo, there transpired on the day of ‘Ashiira the usual closing of the markets, with
chanters and lamenters going to the Cathedral Mosque of Cairo. They performed the reviling of the
companions. One man was arrested, and it was publicly announced about him, “This is recompense for one
who reviles ‘A’isha and her husband.” He was decapitated. A command was given to the ashab al-shurta
(criminal magistrates and police chiefs) to deal with anyone who reviled the companions and that whoever
did this should be arrested. The common people desisted from cursing.?2
This stunning turn of events also revealed the value of the shurta as an extension of caliphal legal sovereignty.
Jennifer Pruitt speculates that the rebellion of the Umayyad pretender Abii Rakwa’s (d. 397/1006—1007) in North
Africa during the period 394-396/1004—1006 against the Fatimid regime, which nearly succeeded in toppling it,
caused al-Hakim to adopt draconian measures against the Sunni population due to his anxieties and in an attempt to
suppress a possible rebellion. Pruitt persuasively argues this correlation by pointing out that al-Hakim abandoned
these sectarian policies in 396/1006, coinciding with the year Abli Rakwa was defeated.??! In fact, after Abii

Rakwa’s execution in Cairo in 397/1006-1007, al-Hakim ordered that the shurta arrest anyone who cursed the

companions.
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In these proceedings, Hakim did not involve judges and jurists because his discretion-based legislative
authority could be enforced only by the shurta. During these years, the shurta acted according to al-Hakim’s orders
without any sectarian agenda outside the will of its caliph. Thus, in its ability to shape the law through government
policies and at the caliph’s discretion the shurta served as a logical representative of al-Hakim’s flexible rule, as
demonstrated later in his policies toward Christians and Jews.

From 398/1004 to 411/1020-1021, al-Hakim ordered the shurta to enforce his legislation against
Jews and Christians with draconian measures, including destroying their churches and synagogues, banning
them in bathhouses, requiring them to abide by dress codes distinct from those of Muslims, and banning
their religious celebrations.??*> The shurta’s role as an extension of al-Hakim’s will is demonstrated strongly
here. In 398/1008, al-Hakim forbade Christians from decorating their churches on Palm Sunday, and their
altar crosses were burned at the gates of the congressional mosques, as well as at the shurta headquarters.???
The symbolic burning of these crosses simultaneously at the mosques and the shurta headquarters shows
the intertwining of political and religious power wielded by al-Hakim. These actions were praised by the
Fatimid-Ismaili theologian, official, and propagandist Hamid-al-Din Kirmani, who stated that al-Hakim was
far more deserving of the title of caliph than were the Abbasids, as he spent his time tearing down churches
and replacing them with mosques.?** Jennifer Pruitt argues that al-Hakim’s adopting this policy of
persecution was an attempt to prop up his Islamic legitimacy as the true caliph of the Muslims in his rivalry
with the Abbasids for that role.??* As a result of sever persecution, many Jews and Christians converted to
Islam or left Egypt for other lands, such as the Byzantine Empire. Although sources do not always mention
their involvement for every one of Hakim’s legislation, it is evident that the shurta were the backbone of al-
Hakim’s policies, as was demonstrated repeatedly. In fact, the shurta again served as his right hand when

he reversed his anti-Christian and anti-Jewish policies.

222 Walker, Caliph of Cairo: Al-Hakim Bi-Amr Allah, 996-1021, 209—-13.
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In 411/1020-21, al-Hakim allowed Jews and Christians to demolish their houses of worship so they could
be rebuilt, and those who had converted to Islam were allowed to return to their original religions. In addition, the
restrictive dress codes and customs inflicted upon these non-Muslim groups were abandoned. Yahya b. Sa‘1d al-
Antaki describes the impact of this decision on his community, the Melikite Christians, as follows:

al-Hakim commanded that the ashab al-shurta safeguard them and prevent anyone from harassing them, and

there increased the number of people who were willing to return to Christianity until they returned to it in

droves, and this was permitted to them.?*°
That the shurta were able to switch to a different course of action whenever the caliph desired showed that they
were an ideal extension of his sovereignty. As a law enforcement apparatus, the shurta’s authority and livelihood
depended upon its acting on the orders of its rulers. The sources do not state whether its members supported or
opposed al-Hakim’s religious regulations, but they remained an arm of the criminal law enforcement and public
order apparatus envisioned by this caliph. Al-Hakim was the last caliph to fully use the shurta as a manifestation of
his legislative sovereignty. Henceforth, sahib al-shurta and its analogous bodies became criminal justice

magistrates and law enforcement personnel who acted far more as enforcers of government sovereignty over urban

spaces than of the law.

Conclusion

Modern scholarship has anachronistically defined the early shurta as merely police or security forces,
overlooking the significance of its evolution which was emblematic of an empire still finding its footing. As the
caliphs expanded their central authority at the expense of tribal oligarchies and their inherited notions of
sovereignty from previous empires, this military unit with its coercive power and martial loyalties became a perfect
extension of imperial sovereignty. Furthermore, the constant demobilization of garrison towns by the Umayyads
and Abbasids, as well as the emergence of a confident and independent religious scholarly class, further

strengthened the shurta’s role as caliphs found them more vital than ever to maintain political authority over the

226 Yahya b. Sa‘id al-Antaki, Tarikh Al-Antakt (Tripoli [Lebanon]: Jarrous Press, 1990), 357-58.
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military and the law. The caliph’s political authority, the military power he wielded, and the support of the scribal
classes who composed discourses to empower him legitimized the ruler as a legislative source of law. In fact, some
caliphs, such as al-Ma’miin held such an expansive view of their legal sovereignty that they attempted to reshape
society entirely.

However, al-Ma miin ultimately failed in his endeavor to make the ‘ulama’, subservient to the religious
sovereignty of caliphs through the force of the shurta, and this elite corps remained the personification of caliphal
will, venturing only now and again into the religious sphere. But as the Abbasid empire collapsed, the Fatimids, in
particular al-Hakim, a caliph as ambitious as al-Ma miin had the shurta be the enforcers of his many legislations,
demonstrating the institution’s purpose as an embodiment of caliphal legislative power and sovereignty. In Chapter
2, we shall see another dimension the shurta acquired as it transformed from simply an elite corps into the

overseers of a police state when a new element was added to the mix: urbanization.
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Chapter 2: The Rise of Imperial Baghdad and the Formation of Islamic Criminal Justice

As the urban landscape of Baghdad expanded, the shurta served as the main instrument of control over
urban space, one that the caliphs carefully instituted in their capital, Baghdad, which held an estimated
population of 280,000 in the tenth century. Although almost all of our sources do not mention any correlation
between this expansion of legal power and jurisdiction, a dialectical discussion between Abt Hanifa (d. 150/767)
and Muhammad al-Shaybani (d. 189/805) articulated the necessity of expanding the legal jurisdiction of military
elites, such as the shurta, over criminal justice. The main reason they cite is the urgency to maintain order in
cities with huge populations.

Abt Hanifa’s legal views and methods were the inspiration for the foundation of the Hanaf1 law school,
and for his student, Muhammad al-Shaybani, who based his methodology on his teacher’s approach. Muhammad
al-Shaybanti relates the following on a question he asked Abii Hanifa concerning when a military officer’s
jurisdiction over criminal cases was legitimate in law:

I [Muhammad al-Shaybani] asked, “What is your view on an amir who has been overseeing the greater part
of a village and its surroundings, or a region, or the ma “na (law enforcement), or kharaj (taxation)? A thief
was brought to him, and witnesses bore testimony for thievery against him, and it was proven and
established, and the robbery was the equivalent of a lot of money. Does he cut off his hand?” He [Abii
Hanifa] said, “No. Nor does he judge on the hudiid (Qur’anic offenses), as that is for the military
commanders (umara) of the metropolises and the great cities.” I said, “Verily, if he is an amir (military
commander) of a metropolis or a great city, and had governed all of its affairs, and then he employed a judge,
and there came to this judge a similar thief, shall the amir cut off his hand?”” He responded, “Yes.” I asked,
“Then the judge and the amir in this matter are alike?” He said, “Yes.”??’
As this passage shows, there was a relationship between the expansion of law enforcement’s judicial authority in
punitive matters and the growth of cities such as Baghdad, the capital, and Kufa and Basra, former garrison cities
that had become cosmopolitan centers. This line of reasoning may indicate that Abii Hanifa’s perspective derived
from the need to enforce public order among large populations where the judges’ abilities alone were

insufficient. Abu Hanifa’s view might have been rooted in or inspired by the Abbasid policies which sought to

extend their sovereignty has over urban space.

227 Al-Shaybani, Kitab al-Asl, 3: 303.
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Nearly one hundred fifty years after the foundation of Baghdad in 149/766, the term shurta referred
collectively to a group of law enforcers that included the following: the governor and his own military-legal
retinue; his two deputies and their policemen on the eastern and western sides of the city; the lieutenants (and
their assistants) over the four districts; and under each lieutenant, captains and patrolmen in every
neighborhood.??®

At the same time, they developed legal methods and approaches for preserving the Abbasids’ authority
over Baghdad, such as daily patrols, evidentiary torture, mass arrests and incarceration, discretionary
punishments, all of which clashed with the perspectives and frameworks of jurists. These non-jurisprudential and
administrative criminal procedures were legitimized and formulated by Abbasid-era scribes. As a result, the
shurta’s activities and the scribes’ subsequent documentation and elaboration altogether formed a branch of
Islamic law. In a historical and historiographical sense, the linear relationship between urbanization and the
shurta’s rapid transformation into the personification of criminal justice— and as the more abstract source and
authority of Islamic criminal law— makes this phenomenon unique in world history.

Modern historians have not examined the shurta’s dramatic evolution as a result of urbanization and its
implication for Islamic legal history because the institution is still viewed as mere military policing. However, if
we take a global approach, one can see the policing power of the shurta and its impact on Islamic civilization as
paralleling global trends throughout other premodern and early modern centralized and urbanized societies, such
as Imperial Rome and Byzantine-era Constantinople, medieval Italian city states, Renaissance Venice, Ottoman
Constantinople, early Modern Paris, and Victorian London.?* The key ingredient in all these cases is expansive
sovereignty. Sweeping governmental control encouraged the development of policing powers as a means of

determining the results of urbanization. My study affords us considerable insight into the interrelated trajectories
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of urbanization, law, and expansive sovereignty in the premodern era.

In this chapter, I analyze the birth of criminal justice and police power in Baghdad during the late eighth,
ninth, and tenth centuries. I examine in detail how the establishment of Baghdad and urban expansion in the late
eighth and ninth centuries transformed the shurta from an elite corps to a vertical stratified criminal justice
system. I assert that the legal approaches of the shurta, such as evidentiary torture and mass incarceration, which
were opposed by jurists and judges, ultimately shaped Islamic criminal law. Furthermore, this clash in legal
frameworks and procedures also reflected the widening gap between the government and military elites one side
and the religious scholarly class and the populace on the other side. The role of scribes in elaborating on the
shurta’s methods as their own contribution to Islamic law will also be highlighted. Finally, the consequences of
this monopolization of violence evidenced by the proliferation of riots and the rise of urban militias exposes us to

the cracks in premodern police power and sovereignty over law.

The Foundation of Baghdad and the Shurta’s Urban Gestation

In 149/766, the second Abbasid caliph, al-Manstr (r. 136—158/754—775) built Baghdad as the new capital
of the caliphate. The caliph initially intended the new city to serve as a political-administrative center rather than
the cosmopolitan hub that it had become. Situated along the western bank of the Tigris, the city benefited from
an abundant supply of water at its northern and southern ends. In the past, the Diyala Plains that surrounded
Baghdad had yielded agricultural productivity that bolstered the growth of its Sasanian predecessor, Ctesiphon,
located near the site of this new city.?*°

The initial circular design of Baghdad’s center, the Round City, consisted of one inner and two outer
walls with four gates.?*! The troops and labor force were settled in two suburbs, al-Harbiyya and al-Karkh,

directly outside these enclosures in the northwest and southeast of the city respectively. Four markets were

erected, one at each of the entrances: Bab al-Kiifa (Kufa Gate), Bab al-Basra (Basra Gate), Bab Khurasan
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(Khurasan Gate), and Bab al-Sham (Syria Gate).?*? Inside the inner wall, al-Mansiir established a courtyard
district that consisted of the palace (Bab al-Dhahab), the great mosque, the administrative bureaus, and two
complexes—one each for the shurta and the guards.

The immense structure known as dar al-shurta (Elite Corps Headquarters) contained the elite military
commander and his troops during active duty, and these military contingents were housed in a district known as
sikka al-shurta (Street of the Elite Corps) between the Kufa Gate and the Basra Gate.?** This layout
demonstrated that al-Mansiir intended to maximize the effectiveness of his elite corps. Lassner surmises that the
establishment of the dar al-shurta was intended to ensure order around the palace.?** However, the contours of
the capital shifted in ways that the caliph could not anticipate, and with them the nature of the shurta.

For various security reasons (e.g., fear of spies, revolts, riots), al-Mansiir began to reconsider the wisdom
of being confined within a walled city.?*® As the historian al-Tabar (d. 310/923) relates in a plausible narrative,
al-Manstr set upon a new strategy out of fear of a possible army coup. In 151/768, the caliph settled his son, Abt
‘Abd Allah Muhammad, the heir apparent, and the future third caliph, al-Mahdi (r. 158—-169/775-785), in a new
district, al-Rusafa, on the eastern bank of the Tigris.>*® By granting lands in al-Rusafa to a number of his military
commanders, al-Mansiir ostensibly developed these new quarters while slyly confining a great portion of the
military to the other side of the river.*’ Subsequently, he built a new palace, Qasr al-Khuld outside the Round
City, next to a new bridge adjacent to the Khurasan Gate connecting the opposing banks.?*® At some point before
the reign of the Abbasid caliph al-Ma'miin (r. 198-218/813—-833), two shurta headquarters were established, one
on each end of the bridge, in the Sharqiyya quarter on the western side and in Rusafa on the eastern side.?* This
begs the question: What was the need for two more shurta headquarters when an impressive, functional center

already existed?
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Lassner persuasively argues, based on al-Tabar1’s account, that this development likely occurred during
al-Mansiir’s reign.?%’ Perhaps, after his transfer to Qasr al-Khuld he demolished the old center and built a majlis
al-shurta (an elite corps base) on the western bridgehead under the pretense of protecting his new palace. This
would explain its close proximity. As for the eastern headquarters, this shurta station may have been justified as
a security measure for the crown prince. However, because the sahib al-shurta was the elite commander of the
army, the existence of these two military power centers demonstrates the success of the caliph’s strategy, as the
army was now divided both structurally and geographically. If an army revolt occurred on one side of Baghdad,
the caliph could call in reinforcements from the other side led by the other, loyal, sahib al-shurta. After al-
Mansiir died, al-Mahdi remained in Rusafa.?*! As Baghdad experienced substantial population and urban growth
as the center of the empire, the shurta would metaphorize from an elite military unit to a criminal magistrate and

policing power.

The Birth and Formation of Police Control: The Abbasid Caliphate During the Period 170/786 to 289/901

In 187/803, the Abbasid caliph Hariin al-Rashid ordered his current s@hib al-shurta, Sindi b. Shahak, to
arrest the Barmakids, the dominant vizierate family. The caliph ordered Sind1 b. Shahak to:
Gather together your most dependable deputies and arbd ‘ak (your district commanders). Command them to
get themselves and their men ready. Then, at the right time, move to the residences of the Barmakids,
position a s@hib al-rab < (district commander) at each of their gates.?*?
As the passage demonstrates, the sahib al-shurta dealt with the caliph’s enemies and enforced order, but he had
additional subordinates besides his deputies: the ashab al-arba ‘. The term sahib al-rub ) or its plural, the ashab

al-arba’, was utilized by the historian al-Ya'quib1 (d. before 292/905) to refer to those to whom al-Mansiir had

given the task of the initial planning and construction of Baghdad’s four districts—including the caliph’s own
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sahib al-shurta, Musayyab b. Zuhayr, as Simha Sabari observed.?** Significantly, as further proof of a link
between urbanization and the shurta, during this period the term ashab al-arba “ referred to the commanders of
four districts: two each on the eastern and western sides, respectively.?’ These district lieutenants served the two
ashab al-shurta, who had headquarters in the city’s eastern and western sides, respectively, as a result of al-
Mansiir’s decision to split the army administratively.?** Before the late ninth century, this military hierarchy
stratified further some time with another military stratum below the shurta: ashab al-maslaha.

In 210/825, Abbasid historians relate that the pretender to the Abbasid throne, Ibrahim b. al-Mahd1 (d.
224/839), had been defeated and had gone into hiding to escape the wrath of his nephew, the current caliph al-
Ma’'miin (r. 198-218/813-833).24> Accompanied by two female companions and wearing a veil, he disguised
himself as a woman.?*¢ He traveled through Baghdad after nightfall, possibly intending to escape the capital, but a
guard accosted him and his female associates in the Mukharrim quarter located in eastern Baghdad, asking them
their identities and their business at that hour after the curfew.?*’ Fearing arrest, Ibrahim b. al-Mahdi attempted to
bribe the guard with a highly valuable ruby ring, which raised the latter’s suspicion. He resolved to take him to his
commander, the s@hib al-maslaha (Commander of the Watch).2*® The sahib al-maslaha ordered the group to
uncover their faces, but Ibrahim b. al-Mahdi refused, whereupon the commander exposed his face by force, only to
find a beard.?*’ As a result, the sahib al-maslaha took him to the headquarters of the sahib al-shurta responsible
for the eastern side, who then recognized the caliphal pretender and conveyed him to the caliph.2>

These admittedly dramatic narratives show the law enforcement hierarchy at work. The sahib al-maslaha

supervised the guards who patrolled the streets, neighborhoods and markets.?>! The s@hib al-maslaha also carried
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another name, sahib al- ‘ass (Commander of the Night Watch).?>? The ninth-century Arab prose writer Al-Jahiz (d.
255/ 869) speaks of locals’ anxieties about being caught by these police patrols after curfew.?>3 This description
aptly demonstrates the pervasiveness of their monitoring. However, another stratum, the shurta-governor, was
added under the Caliph al-Ma 'miin.

During the reign of the caliph al-Ma’miin, his high-ranking general Tahir b. Husayn (d. 207/822) was
appointed to the position of sahib al-shurta. He acted effectively as the wali (governor) of Baghdad in his role.
However, his administrative seat was not in either of the two shurta stations at the bridge, but in his own palace
northwest of the Round City.?** Until the end of the Abbasid empire in the mid-tenth century, the head of
Baghdad’s shurta consistently established the main headquarters of the shurta at his own residence, with two of his
deputies serving in the existing two headquarters at the bridge. For example, another head of the shurta, Ishaq b.
Ibrahim (d. 235/850), a cousin of Tahir, set up his office and the nerve center of the shurta at his own palace, next
to his relative’s residence.?*® These structural changes were further compounded by a temporary move (for five
decades) of the Abbasid capital from Baghdad to a new city, Samarra, during the reign of al-Mu ‘tasim (r. 218—
227/833-842). Al-Mu tasim later appointed Ishaq b. Ibrahim as the sahib al-shurta of Samarra and Baghdad, and
during Ishaq’s absence from Baghdad, he made his brother, Muhammad b. Ibrahim, responsible for Baghdad and
its shurta.>°

These shurta-governors became so immersed in the business of waging wars, subduing rebellions, and even
running the mihna (inquisition) that they left matters to their deputies on occasion, though they did interfere in
criminal justice and policing.?*” In contrast, the two deputies, stationed in the twin headquarters on the bridge,
became so mired in maintaining control of the metropolis and fixated on the day-to-day judging of criminal cases

and law enforcement that their involvement in military campaigns fell to the wayside as municipal matters took
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precedence.?’® The sahib al-shurta was a prestigious and powerful post, as the office allowed him and his deputies
to exert substantial influence on the day-to-day realities of the streets of Baghdad. However, Muslim jurists became
wary of the shurta's methods and practices. They often criticized the punitive system, as can be seen in the case of
the first Muslim chief judge, Abt Yusuf (d. 181/797), who confronted the reality of early Abbasid prisons.
First Muslim Chief Judge on the Carceral State of Baghdad
In the late eighth century, Abu Ytsuf attempted to reform the criminal justice system. He laid out his

recommendations in his magnum opus Kitab al-Khardj (The Book of Taxation), commissioned by the Abbasid
caliph Hariin al-Rashid (r. 170-193/786-809).%° Abii Yiisuf criticized the overcrowding and poor living
conditions, which left prisoners stripped of necessities, and declared that the Eastern Romans (Byzantines) treated
their Muslim prisoners better “than we treat our own.?*"” However, his main issues stemmed from what he
perceived as the contemporary penal system’s transgression of shari ‘a (sacred law). Heavily influenced by Muslim
jurisprudence, Abu Yusuf stated the following:

I have been informed that [the criminal magistrates and prison wardens] will beat a man either on an

accusation or for a [confirmed offense], three hundred or two hundred times, or more or less than that. It was

narrated by our teachers . . . that ‘The Prophet of God (may God praise and bless him) forbids the beating of

the believers.” The meaning of this hadith (narrative) according to us, and only God knows, is that the

Prophet prohibited beating them except in cases requiring a prescribed [Qur anic] penalty that they deserved.

This is something that we have been informed that your deputies are doing, which has no basis at all in either

the prescribed penalties or commandments and is not required for either a diminutive or a serious felony.?*!
Abii Yusuf lambasts the current criminal justice administration and urges the caliph to impose reforms more
consistent with his own legal-religious framework. But these punitive officers, who were part of the shurta
hierarchy, operated under a different legal framework than jurists such as Abii Yusiif. The officials who were
military commanders and were not from the religious judicial class of Abil Yiisuf imposed ad hoc punishments that

were far different and more extreme than those that the chief judge envisioned, as well as more in keeping with

administrative practices of their Umayyad predecessors. In fact, as the passage shows, he declares these practices
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are not legally permissible; in essence, they are illegitimate in law according to his perspective. Subsequently, Abii
Yusuf advocates reform of these practices by asking the caliph to limit the use of punitive lashes for particular
crimes and limiting the amount of strokes to a number befitting the transgression. In addition, Abii Yusuf advises
the caliph to command his penal officers to enforce the hudiid (Qur’anic punishments) on deserving offenders in
order to decrease overpopulation in the prisons, and to release those who have no pressing cases against them, and
to release the innocents among the accused.?®? His reasoning stems from hadiths, as well as from the opinions of
Islamic jurists, but his formulation of za zir (non-Qur anic discretionary punishment) as being entirely up to the
caliph’s discretion is perplexing, as it bears similarities to the ad-hoc penal enforcement procedures that he clearly
opposes.

Abt Yisuf also allows the government’s discretionary punishment to be enforced for non-ta zir crimes,
which have no precedent in Muslim jurisprudence. For instance, he states that the government can fine, punish, and
prolong the sentence of one who has inflicted an injury upon another when an equally retaliatory punishment
cannot be found.?®® His view on this matter was in keeping with his framework of leaving certain punitive matters
without precedents to the discretion of the government.

Abii Yusuf evidently does not oppose the use of ad hoc procedures or lashing as penalties for non-Audiid
crimes. The chief justice merely wants Abbasid criminal justice to conform to Islamic jurisprudential frameworks
and to reduce the haphazard and arbitrary tendencies of this criminal justice system. As he attacks the excessive
whippings inflicted by these criminal magistrates upon all sorts of criminals, regardless of their actual guilt, he
twice asserts that “This is an action which is not legally permissible and does not achieve anything.”*** However,
those who enforced the law took a vastly different view. It is clear that the government and its law enforcement
officers were convinced that, contrary to Abii Yusif’s conception, these practices were both perfectly permissible
and highly effective. The chief justice issued a personal appeal to Hartin al-Rashid:

O Commander of the Faithful, order your deputies not to arrest people on accusations . . . It is not
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recommended to accept the allegation of a man against another, whether it is about killing or stealing. Do not

enforce the prescribed punishment on a person except with just evidence or a confession, without a threat

from his magistrate or physical coercion, which I have mentioned to you. It is not permissible, nor does it

achieve anything when you imprison a man only on the claim of his accuser.?6®
The Abbasid chief justice contends that arrests based on uncorroborated charges and confessions coerced by threats
or torture are against sacred law. He believes that only genuine, uncoerced testimony and evidence can determine
guilt.?® This view was also shared by his colleague and student Muhammad al-Shaybani, who also prohibited
torture as a legitimate legal procedure.?®” Another prominent jurist, Muhammad b. Idris al-Shafi ‘T (d. 204/820),
expanded upon Abt Yisuf and Muhammad al-Shayban1’s religious opposition to torture by stating that a Qur’anic
verse opposed to forced conversion was divine proof that God prohibited any form of involuntary confessions.?®®
This objection to the use of torture was a majority view among the jurists which clashed with law enforcement
officials’ administrative practice?®® Though the chief judge does not tell us the rationale of the police and other
government agents for utilizing these procedures, in all likelihood their legal framework was largely concerned
with practical realities, as well as unconsciously continuing the traditions of their predecessors.

It is unsurprising that the Abbasid regime believed in the effectiveness of these punitive methods. Late
antique and medieval functionaries considered swift arrests, forced confessions, long prison sentences, and other
forms of heavy punishment the only deterrents that could take criminals off the streets, neutralizing the threat they
presented to public order. When jurists and judges such as Abii Yusuf mandated the use of what he considered fair
evidence—completely accurate testimony or an actual eyewitness to an act of thievery—this may have been
regarded as impractical, given the difficulties of prosecuting criminal acts. However, some government elites and
even a caliph advocated for and attempted to make the system align more to a jurisprudential framework.

Tahir b. Husayn (d. 207/822), was a former high-ranking general and chief criminal magistrate of Baghdad,

and the founder of the Abbasid-governor dynasty in Khurasan (Eastern Iran) and one of the earliest writers of an
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Arabic-Islamic Mirror for Princes. In an epistle penned to his son and successor, ‘Abdallah b. Tahir (d. 248/862),
the father instructed ‘Abdallah to follow figh (Islamic jurisprudence) and the Qur’an in his enforcement of criminal
justice and to avoid all “legal innovations and dubious methods [a/-bida ‘ wal-shubuhdt].”*"° This advice seems to
be an attack on certain punitive procedures, such as ad hoc whipping and torture, which the chief judge Abu Yusuf
had censured in Kitab al-Kharaj.

In a narrative set during the early days of the caliph al-Ma 'miin, the arbitrariness of the shurta gave rise to
reforms. After Ibrahim b. Sindi, the sahib al-barid (Chief of the Intelligence and Courier Service) criticized
‘Ayyash b. al-Qasim, one of the two deputies of the sahib al-shurta, for his ill-mannered conduct unbecoming of
his rank, the latter angrily boasted that he could throw the former off a bridge and get away with it.2’! In response,
Ibrahim b. Sind1 complained to the caliph, who appointed two religious judges to supervise the two deputies and
required them to enforce law in accordance with Islamic jurisprudence.?’? Despite sympathies for approaches
rooted in figh (Islamic jurisprudence) among some members of the Abbasid upper echelon, the reform was short
lived, as non-jurisprudential frameworks and administrative practices of criminal justice persisted.

The sahib al-shurta and his lieutenants acted as criminal magistrates and police prefects with their
subordinates policing, patrolling, and maintaining public order. Lawbreakers (criminals, rebels, and rioters) were
arrested by patrols or policemen and handed over to one of the two sahib al-shurta on the bridge or even the sahib
al-shurta-governor, who would then interrogate them (likely using torture) and give a verdict at the criminal courts
in their shurta headquarters.?”® This could result in release, punishment, or indefinite detention in one of the many
prisons in Baghdad.?’* Al-Jahiz portrayed the criminal processes using an anecdote of an outlaw who was arrested
by the shurta, whipped and sent to prison for a long time.?”> By the early tenth century, four new prisons had been

built in addition to the three existing prisons, and other holding cells and underground dungeons throughout the
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city. These structures, with their dank and claustrophobic atmosphere, and the perpetual threat of the whip, held a
variety of diverse and important personages: such as disgraced officials, out-of-favor poets, defiant religious
traditionalists, rebels, as well as ordinary brigands.

As these treatises and literary narratives show, a hierarchical policing power existed. How did it operate
systematically? If jurists shied away from the messiness and violence of criminal law, state functionaries certainly
did not, and they even sought to elaborate on its legal frameworks and practices.

Police Control through Scribal Eyes

In the late ninth and early-to-mid-tenth century, Abbasid functionaries produced administrative and
political treatises that included chapters on the shurta. Unsurprisingly, the jurists and the judiciary did not discuss
this institution in detail as they saw the judge as the one who should be responsible for criminal justice. Various
ninth and tenth- century administrative texts mention that scribes needed to be versed in administrative criminal
law.2"8 A tenth-century anonymous author painted a detailed portrait (if with an idealized characterization) of these
criminal procedures and judgements in an administrative treatise, Siyasat al-Mulitk. He was a veteran functionary
of the Abbasid administration. In a chapter on the shurta, his descriptions on how this criminal justice system
operated flesh out a three- dimensional portrait, which until now we had only been able to glean from sketches in
literary narratives and other texts.?’”” He paints a world where the lives of watchmen were devoted to night work.
Carrying lanterns and short spears, accompanied by dogs, they patrolled the prisons and roads and rang bells from
the beginning of the night until the break of dawn. Each hour of the night, the watchmen would loudly proclaim the
takbir, calling out “Allahu Akbar” (God is great) as a method to discourage evildoers by reminding them of God’s
omniscience.?’® They examined the gates of the quarters and doors of the shops and erected protective fences and

roadblocks throughout the city.?”” The city’s gates closed after the start of every curfew upon the completion of the

276 < Abd Allah b. Muslim b. Qutaybah (Mu‘arik b. Marwan b. ‘Abd al-Malik b. Marwan b. Miisa b. Nusayr), Kitab Al-Imamah Wa-
al-Siyasah (Cairo: Matba‘at al-Qahirah, 1900), 301; ‘Abd Allah b. ‘Abd al-Aziz al-Baghdadi, Kitab Al-Kuttab Wa Sifat al-Dawat Wa
al-Qalam Wa-Tasrifuhd, 2nd ed. (Baghdad: Majalla al-Mawrid, 1973), 71; Qudama Ibn Ja‘far, Kitab Al-Kharaj Wa-al-Sina ‘a
(Baghdad: Dar al-Rashid lil-Nashr, 1981), 65.

277 Sadan, “Siyasat Al-Muluk, A New Source of the Buyid Period,” 355-63.

278 Siyasat al-Muliik, 63-65.

279 Ibid.

91



‘Isha’ (Night Prayer).?®° In addition, another brigade of forces was needed for a citywide patrol.?®!

The author mentions that the sahib al-shurta delegated three units made up of dependable men, each
conducting a patrol throughout the city and prisons during twilight, at midnight, and before dawn.?®? In the midst
of all this activity, the sahib al-shurta would personally ride out at unexpected times and make surprise inspections
of the conduct and activities of all deputies, guards, watch commanders, wardens, officers, and bellmen.?*> While
the picture illustrates a synchronization that likely did not always run so smoothly, the amount of details and the
matter of fact and dry tone of the author lend his descriptions a certain amount of validity. As for distinguishing
innocents from criminals, the author gives advices on the activities of guards throughout the city:

It is imperative for the watchmen to inspect their own activities, and those of the inhabitants in the area and
their occupations. They should bring to the attention of the ashab al-maslaha (Commanders of the Watch)
anything that arouses their suspicion. Then the commanders of the watch should bring the report to district
commanders, who should then take it to the deputies. This matter should not be delayed by night or by day.
The sahib al-shurta should command the district and watch commanders in scrutinizing the common people
and elites by day and by night, and should know their backgrounds and be just with them. They should bring
forward any criminals that they need to arrest, and prove their crimes by the truth and authenticity of ashab
al-akhbar (criminal informers) and those associated with them. Deal with what they have forwarded in these
criminals’ files and direct them with reliable people to the deputies to deal with their cases. The watchmen
should inspect all the pack animals led in and out of the city and investigate suspicious characters and take
more guidance from jawasis (spies), al- ghammazin and al-ghammdzat (male and female informers), and
bawwabin and bawwabat (male and female gatekeepers), and command them to spend time at the shurta
headquarters. He should command the guards to examine coin and bag snatchers, chiselers, con men, grave
robbers, wine sellers, and tricksters. The sahib al-shurta must search thoroughly for fugitives in well-built
places and ruins, and repeatedly survey particular roads and markets.?%*

As the passage demonstrates, the literary portrayal of the shurta hierarchy aligns with this administrative
perspective. The watchmen formed their presumptions on information derived from the inhabitants, bolstered by
a network of double agents and informers that allowed them (in their view) to successfully scrutinize and
identify potential criminals. Suspicious activities or people who were then conveyed in a vertical trajectory

through the different strata of the shurta. Fugitives, criminals, and suspects under the penetrating eyes of the

280 Judith Ahola and Letizia Osti, “Appendix: Baghdad at the Time of Al-Mugqtadir,” in Crisis and Continuity at the Abbasid Court:
Formal and Informal Politics in the Caliphate of AI-Mugqtadir (295-320/908-32) eds. Maaike van Berkel, Nadia Maria El-Cheikh, and
Hugh N. Kennedy (Leiden: Brill, 2013), 222-38.

81 Siyasat al-Muliik, 65.

282 bid.

283 1bid., 63.

284 1bid., 63-64.

92



government were detailed and searched for, and exits were sectioned off by stationed guards and roadblocks.

Whether it operated like clockwork is difficult to know, but such complex law enforcement with so many
moving parts is unusual for this early medieval period. However, the tenth-century Ottonian historian, bishop,
and diplomat Liudprand of Cremona (d. 972) described an equivalent law enforcement system with a chain of
command with sentries at checkpoints in Constantinople under the reign of the Eastern Roman (Byzantine)
Emperor Leo VI (r. 886-912).2%

Thus, the Abbasids built an elaborate system to pull suspects and urban threats off the streets with a police
force who had the manpower, information networks, and carceral structures to tightly preserve their rulers’
expansive sovereignty over this urban jungle. Obviously, the refined nature of the religious judicial process and all
its evidentiary requirements rooted in jurisprudence did not lend itself to the messy and pragmatic demands of
military control. Instead, this field required sound legal reasoning to give logic to the non-jurisprudential
frameworks offered by such Abbasid bureaucrats as Abu ‘I-Husayn Ishaq b. Ibrahim b. Sulayman b. Wahb al-Katib
(d. after 335/946-947).286

Ibrahtm b. Wahb (known better as Ibn Wahb) was a member of an old and distinguished secretarial family
and a disciple of the Abbasid vizier ‘Alib. ‘Tsa (d. 334/946). He includes a chapter on the shurta in his adab
(administrative) manual, al-Burhan fi wujith al-bayan (Proof Concerning the Means of Clarifications). He details
the shurta’s role outside of Islamic jurisprudential conceptions, and his discussion provides a greater understanding
of criminal justice under Abbasid rule.?®” In his treatise, Ibn Wahb elaborates on the distinct legal frameworks for
the gadi (judge), the sahib al-shurta (criminal magistrate), and the sahib al-mazalim (the magistrate of the
grievances court). Ibn Wahb writes that according to veterans of the Abbasid bureaucracy, these institutions
operated using different legal frameworks and proofs. The judiciary accepted testimonies and authoritative

witnesses; the magistrate of the grievances court investigated and interviewed experts in each case, and the sahib
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al-shurta prosecuted on reasonable suspicion.?®® Ibn Wahb contended that each of these judicial bodies would be
undermined if they utilized one another’s evidentiary methods.?®” Unlike jurists, Ibn W2*°ahb does not attribute this
legal separation between magistrates as related to their application of sacred law or lack thereof. Rather, he justifies
this divide as being naturally defined by the particular methods of proof that their cases demanded, which can be
seen in how he articulates the difference between the sahib al-shurta and the gadr, in the former’s extraction of

evidence from suspects:

The sahib al-shurta applies presumption to the accused and whoever habitually strays into criminal activity,

and he coerces them and ensnares their statements until he uncovers what is within them. Indeed, it is

possible that someone who is innocent would be convicted, as the forceful extraction of facts from thieves

and those like them cannot be obtained otherwise, unless it is in that manner. If the sa@hib al-shurta only asks

for proof in such a case from a corroborating testimony by men with reputable standing or from the

statements of the righteous in the neighborhoods, he would never be able to derive [facts] about a theft.?”!
There are many points to dissect in this passage. First, it is clear that there were certain discourses circulating in the
Abbasid scribal classes that advocated an administrative evidentiary framework for criminal justice. Though Ibn
Wahb’s reasoning is cloaked in secretarial parlance, the sentiment is that torture was the only road available to
collect evidence for criminal matters. In addition, the fact that he has to defend coercing innocents through these
methods may simply reveal his own unease, or the objections of others who shared a juristic perspective on the
permissibility of torture.

Unlike the other courts of law, the sahib al-shurta operated on reasonable doubt—not unexpectedly, given
his duties and his wide jurisdiction. In Ibn Wahb’s view, interviewing or collecting the testimony of credible
witnesses was a less-than-efficient tool for the shurta compared to mere presumption. The clandestine nature of
urban thievery made it difficult or even impossible for eyewitnesses to be found — or at least ones with the

willingness to come forward. Under this reasoning, he also states later in the passage that this method of proof

should not be utilized by other judicial bodies. Ibn Wahb implies that presumption and torture were valid
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evidentiary procedures in lieu of the challenges of law enforcement, which were also legitimate because they, too,
were rooted in the shurta’s jurisdiction. However, he states that these criminal judicial approaches would lose their
effectiveness and legitimacy if other judicial authorities implemented the shurta’s methods or vice versa. Ibn Wahb
shows that the Abbasids had established an alternative legal framework to jurisprudence, one legitimized by both
jurisdiction and pragmatic practicalities. Furthermore, reputation and status played a role in determining these
evidentiary procedures, as it also had with the Romans and Sasanians.?*?

Ibn Wahb’s framework operated under hierarchical categories, similar to the cases above. He writes that
men of good reputation and character should be witnesses for the judge and magistrate of the grievances court. The
sahib al-shurta could not rely on the testimonies of these individuals, but instead had to employ presumption and
torture on those with criminal histories, therefore targeting only suspects from the lower classes. His legal stance
echoes class structures resulting in late antique Roman judicial torture. Alternatively, he may reflect medieval
Islamic civilization as a hierarchical society or a combination of both.

In addition, the hierarchical structures in Ibn Wahb’s elaboration on coerced confessions neatly aligns with
his passages on fa zir (discretionary penalty), a punishment implemented by the shurta that was also defined by
status. As I discussed above, ta zir was a juristic concept that consisted of ad hoc lashing and prison sentences for
non-Qur’anic crimes, or Qur’anic crimes where evidentiary standards could not be met. While criminal
administrators used lashing and indeterminate incarceration as a means of torture, fa zir was a punishment and not
an evidentiary tool. In his section on the shurta, Ibn Wahb subscribed to the jurists’ line of reasoning on fa Zzir, as a
punishment for cases with reasonable doubt.>

Ibn Wahb writes that the sahib al-shurta must avoid implementing the Qur’anic penalties in cases where

there was doubt and a lack of evidence. He cited a prophetic hadith that instructs, “Avoid the prescribed penalties
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when in doubt.”*®* As Ibn Wahb earlier states that the sahib al-shurta operated on his own assumptions regarding
suspects with criminal backgrounds or associations, it seems likely that he believed that the hudiid should be
enforced rarely in criminal justice. Instead, Ibn Wahb appears to have advocated fa zir as the foremost punishment
at the disposal of the sahib al-shurta. He explained the parameters of this discretionary penalty and also stated that
the ta zir cannot be enforced except upon repeat offenders, those with criminal backgrounds, gamblers, shuttar
(ruffians), pimps, and wine distributors.?*> Ibn Wahb also reasoned that fa zir could be used to lash or imprison
these criminals unless they repented. Yet what he saw as repentance was not a path towards religious absolution of
sins, but rather, as we will see, one that involved government service.

Ibn Wahb limited the punishment of za Zzir to criminals or suspects who had a history of criminal activity.
The fact that the people condemned to this penalty fell into the same social strata as those who could be tortured
under interrogation is not coincidental for two reasons. Coercive evidentiary methods as practiced by the shurta
consisted of whipping and imprisonment in the same manner as fa zir. Torture and ta zir both aligned with the
administrative—discretionary framework of the shurta, who generally could not meet the higher evidentiary
standards required of the hudiid. This punitive framework is not at all what judges or jurists originally envisioned
for ta zir, but it fits with the government officials’ need for a discretionary way to enforce criminal laws. This
monopolization of violence would have a price, however, as the rise of urban militias and other nongovernmental

forces demonstrated.

The Limits of Police-Control: Escalation of Disorder and the Rise of Urban Militias

In 195/811, the first civil war of the Abbasid caliphate divided the empire between the Abbasid caliph al-
Amin (r. 193-198/809-813) and his brother, al-Ma 'miin. After the successive defeats of al-Amin’s armies,
Baghdad, the capital of the Abbasid caliphate, was left largely defenseless in 198/813. A group of urban fighters

called the ‘ayyariin, drawn from Baghdad’s lower classes, resisted the invaders.?*® The precise origins,
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characteristics, and motivations of the ‘ayyariin have been a source of debate in modern historiography. Though,
modern historians collectively agree that they were a potent force. The literary sources were impressed with their
prowess in battle and were subsequently used as irregular troops in wars waged within the city, such as in the
second civil war in 251/865.2°" It is not surprising that rulers who clashed with their enemies in the streets of
Baghdad were in need of urban combatants who were well acquainted with the neighborhoods they inhabited and
who allowed the regime to outmaneuver its enemies.

The ‘ayyariin also constituted a major obstacle to government control of the city. They participated in such
activities as highway robbery and looting; in times of political instability, they would attempt—and often manage
successfully—to challenge governmental authority.??® The shurta constantly struggled with them for control of the
streets of Baghdad. At the same time, law enforcement forces were also overwhelmed by rioters attacking punitive
institutions. These riots caused periodic prison breaks in Baghdad and other cities in Iraq during the late ninth and
early tenth centuries.

For instance, after the assassination of the Abbasid caliph al-Mutawakkil (r. 232-247/847—-861) by his elite
Turkish commanders in 247/861. The ‘@mma (common people) in Baghdad took advantage of the instability by
breaking open the prison of Nasr b. Malik, freeing its inmates and destroying the prison records.?*” Clearly, this
incident demonstrates the populace’s antipathy for the punitive administration. The population’s attacks also
extended to physical assaults on the shurta and their headquarters. In celebration of the festivities of Nawruz
(Persian New Year) which had briefly been banned, in Baghdad in the year 282/895, the populace poured water on
passersby. They also used this opportunity to show their contempt for law enforcement by drenching the policemen
as well.3%

In addition, the financial crisis that the Abbasid caliphate experienced in the late ninth century also
exacerbated the tensions between the populace and the shurta. In 315/927, the imperial revenues were collectively

a sum of 217,500,000 dirhams, which was a 50 percent decrease from its original amount in the beginning of the
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fourth/ninth century, with the greatest decline coming in the latter half of this period. A major factor contributing to
the decrease of the imperial revenues was the decline in the fortunes of the Sawad, the fertile alluvial plains of
southern Iraq, from which the caliphate had previously derived most of its agricultural income.**! David Waines
notes that revenue from the Sawad experienced an 80 percent decline from 172/788 to 303/915.3%2 The irrigation
system in the Sawad was vulnerable, and disruption or destruction could lead to irrigation problems in one area that
would subsequently spread to other areas. Furthermore, the decline of an irrigation system in the region could not
be rectified without difficulty because of the absence of mechanisms at the local level.**® In consequence the
agricultural peasants abandoned the area in search of other means of sustenance.*** Given the necessity to spend
most of its funds on the military to maintain the empire during this financial crisis, the government could not pay a
large proportion of the salaries of its shurta. The caliphs in this period instead opted to outsource the rents and
protection of markets and neighborhoods to the sahib al-shurta, who would in turn sublet the areas under his
control to his subordinates, troops, and even the prison administrators. The shurta’s new role as financial extractors
in a period in which the city was experiencing economic decline created further resentment among the population,
which encouraged further riots and a proliferation of ‘ayyarin as non-governmental urban militias. In fact, a
substantial rise in the price of bread in 307/919 caused the common populace to take more dramatic actions to
show their anger against government authorities.’*® The tenth-century historian Miskawayh writes:

The sahib al-shurta [of the city] was enfeebled by the brunt of the sheer numbers of the ‘@mma (common

people) who gathered... A great number of the populace went to the bridges and burnt them, opened the

prisons, and plundered the residence of the sahib al-shurta.>*
As this account conveys, the shurta could deal with criminals and rebels, but an immense urban riot could easily

overwhelm them. By attacking the symbols of punitive authority, the mob significantly eroded the power of the

government and the shurta. Even the ‘ayyarin joined in the mayhem. Besides the ‘ayyarin, there seems to have
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been a large criminal underworld in Baghdad, as suggested by a considerable amount of Abbasid-era literature
devoted to the topic.>’” As mentioned above, the anonymous author of Siyasat al-Muliik briefly discussed various
criminal types, and he even recommended that a prospective sa@hib al-shurta should consult the ninth-century
author al-Jahiz’s work, Kitab al-Lusiis (The Book of Thieves), which details all the various tricks and strategies
employed by different sorts of lawbreakers.>*® In the second half of the ninth and the early tenth centuries, the
Abbasids recognized these challenges and, without stepping back too far, sought innovative methods to ease the
pressure on the shurta and maintain urban control. They settled for the services of both the ‘ayyariin and thieves—

the lords of the streets.

Extending Policing to Nongovernmental Forces and Legal Reforms

In his expansive universal chronicle, Meadows of Gold and Mines of Gems, the tenth-century historian al-
Mas 1ud1 (d. after 345/956) twice mentions a group of reformed criminals in medieval Baghdad known as the
tawwabiin (Repenters) in the reign of the Abbasid caliph al-Mu‘tadid (d. 278-289/891-901). He classifies them as
former thieves who, due to their age, gave up their professions and worked with the government, particularly the
police force.>*” They acted as informants to identify criminals, and were given a steady salary.’'® Al-Mas‘@idT’s
Repenters were the very same criminal informers whom the author of Siydasat al-Mulitk mentions in his treatise. Al-
Mas‘iid1 also describes another group, known as Tawwabiin al-Jisr (Repenters of the Bridge). The association of
these so-called repenters with the bridge spanning between the two shurta headquarters may indicate that these
reformed criminals either performed police functions or were themselves police informers.

The governments in Baghdad also utilized the ‘ayyarin in law enforcement. In 324/935, Baghdad’s sahib
al-shurta incorporated some of the ‘ayyariin into the police force, and, in 327/939, the Abbasid caliph al-Radi (r.

322-329/934-940) used them to maintain law and reduce disorder.’!! A leader of the ‘ayyarin, Ibn Hamadi, was
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employed by the government in 331/942. He policed and levied the area below Baghdad and paid a stipulated
amount to the treasury.’'> Most of the ninth and tenth century literary texts record the earliest instances of the
government’s incorporation of the ‘ayyarin into the shurta hierarchy in the late ninth century, compatible
chronologically with al-Mas ‘0d1’s narrative on the Tawwabiin in Meadows of Gold. 1t is likely that the hiring of
reformed criminals or nongovernmental militias started in the late ninth century and then picked up steam in the
early tenth. The government needed their services more frequently as the management of the metropolis became
increasingly difficult. However, al-Mas ‘Tid1 mentions that these Tawwabiin would also commit criminal activities
on the sly.>'* Unsurprisingly, the ‘ayyariin were unreliable as well. In the year 332/944, the sahib al-shurta
discovered that the ‘ayyar leader, Ibn Hamadi, who had been appointed for the express purpose of regulating and
reducing the activity of thieves in Baghdad, was himself responsible for a number of robberies happening in the
city.>!* Another government approach attempted to minimize the antagonism toward law enforcement by trying
again to align criminal justice practices with jurisprudence advocating witness testimony, the abolition of torture,
and a reduction in arbitrary practices.

In an administrative treatise, Kitab al-Kharaj wa-Sina ‘at al-Kitaba (Book of Taxation and Pencraft),
Qudama b. Ja'far (d. after 320/932), an Abbasid state official and scholar, devoted a chapter to the sahib al-shurta.
315 He was the first author to write a chapter on the sahib al-shurta. Qudama b. Ja‘far recommended that the scribe
of the shurta should consult the religious jurists on the matter of laws.>!® He extensively quoted or paraphrased
sections of al-Asl (The Principle), the third/ninth-century jurist Muhammad al-Shaybant’s legal corpus.’!” These
distinctive aspects of Qudama b. Ja‘far’s work suggest that he can be comfortably located within the administrative
faction who wanted penal law to remain firmly rooted in Muslim jurisprudence which included such individuals as

his predecessors the early second/ninth-century Abbasid general Tahir b. Husayn (mentioned above), and the
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Abbasid scribe Muhammad al-Tha‘labi (d. after 247/861).3!® Qudama b. Ja‘far’s chapter on the sahib al-shurta was
probably part of the government initiative in the fourth/tenth century to reform the criminal justice system so that it
would conform to an Islamic jurisprudential framework. The fact that he presented the work to ‘Alib. ‘Isa (d.
334/945), vizier of the caliph al-Mugtadir, bolsters this theory given the events that ensued in this period.>!

‘Arib b. Sa‘d al-Katib al-Qurtubi (d. 370/980), a tenth-century Umayyad Andalusi royal secretary and
government official, and Ibn Miskawayh (d. 421/1030), a historian, bureaucrat, and royal Buyid librarian,
separately narrated an event in 306/918 that lends credibility to this speculation. They state that during the reign of
al-Mugtadir (295-320/907-932), Najih al-Ttltni, and a government official, took the reins of the shurta and strove
to bring the punitive administration in line with Islamic jurisprudence. Najih al-Tiltini appointed traditionalist
jurists in each district of Baghdad, where their legal judgements on hudiid would conform to shari‘a (sacred
law).32° These changes seemed short-lived, and Ibn Miskawayh tells us that the efforts ultimately failed and
amplified the crime wave.

Despite the Abbasid administration’s attempts to reform, all of the difficulties they faced in enforcing their
law in the city were of their own making. Militarized control of this metropolis, as well as the strength of the
central authority, depended on the financial prosperity of the empire. Without a consistent and lucrative source of
revenue, the Abbasids invited disaster, accelerating resentment towards the shurta hierarchy by having them act as
financial exactors. Their new strategies to diminish independent urban forces in the city ultimately did not solve the
root problem, which was that their authority over the streets was fragile, particularly in this economically fraught
period. This venture to reform criminal justice so that it stabilized under jurisprudence had already been attempted
before, and it was too little, too late. This administrative—discretionary system was too embedding in Abbasid
sovereignty and existing military structures to be changed particularly with the introduction of the military slave

system.
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The Ethnic and Military Segregation of the Shurta from the Populace?!

As mentioned above, since the demobilization of Arab garrison towns, the military elites—and by
extension, the chief criminal magistrates in Abbasid-era Baghdad—had derived from a particular social-ethnic
class separate from the populace, which culminated in military freedmen forming the majority of the law enforcers.
This ethnic and military segregation widened the gap between law enforcers and the rest of the populace, most
notably the jurists, and it ultimately shaped criminal justice.

After the Abbasid revolution, the ashab al-shurta of Baghdad were exclusively Khurasan military elites,
known as al-Abna’ (sons of the revolution).*?? The members of the Abna’ traced their lineages from those who had
participated in the Abbasid revolution, such as the descendants of Malik b. al-Haytham al-Khuza“ (a principal
military leader).*?* Until the mid-ninth century, members of al-Abna’ occupied many offices of the shurta. The
litterateur al-Jahiz praised them as able to battle in the alleys and prisons, a reference to the number of a/-Abna’
who formed the shurta.3** In fact, ‘Abbas b. Ja'far b. Muhammad al-Ash‘ath, a member of the Abna’, was the
sahib al-shurta of the western side of Baghdad under al-Ma miin.*?* During the reign of Caliph al-Ma’miin, a
changed occurred, and henceforth until the late tenth century, the rank of overseer of the shurta was given to
descendants or relatives of the Tahirids, the powerful and influential military clan. Their progenitor, Tahir b.
Husayn (d. 207/822), was the first of the Tahirids to be appointed to the position of sahib al-shurta.>*® His son and
grandson, as well as his nephew, the aforementioned influential and long-reigning Ishaq b. Ibrahim, also occupied
this post.

Although the shurta as military elites had a degree of separation from the rest of the populace, they were
still part of the sociocultural fabric of Baghdad society. For example, Ishaq b. Ibrahim was known to patronize

poets. From his captivity during the mihna (the ordeal), Ahmad b. Hanbal recalled that Ishaq b. Ibrahim was
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eloquent and knowledgeable about religion and Quranic verses. Yet, Ahmad b. Hanbal also states that a famous
officer from among the Turkish military freedmen, Bugha al-Kabir (d. 248/862), who was escorting him from
Ishaq b. Ibrahim to the Abbasid Caliph al-Mu‘tasim (r. 218-227/833—842), was puzzled at his predicament,
relating:
Bugha stated to his companion in Persian, “What do you want with this one?” His companion Muhammad
replied, “They want him to say that the Quran is created.” Bugha responded, “I do not know anything about
that, except the saying, ‘There is no God but God, and Muhammad is his Prophet and kinship of the
Commander of the Faithful to the Prophet.””*?’
Bugha’s confusion and simplistic religious view adhered to Abbasid propaganda, which claimed the caliphs had a
close kinship with the Prophet Muhammad. Bugha’s view would be emblematic of the new detachment that the
military elites and the shurta had from populace after the second half of the ninth century. The army and shurta
would be dominated by military freedmen, which left a legacy in Muslim polities for centuries to come after the
reforms of the eighth Abbasid caliph, al-Mu ‘tasim (r. 218-27/833-42).

In 221/836, al-Mu ‘tasim made drastic changes to the Abbasid armed forces. The army had previously been
divided into two major blocs: The first military coalition, the Abna " and the Iranian commanders and their
regiments from Khurasan, such as the Tahirids, comprised the second bloc. At their expense, al-Mu ‘tasim formed a
new elite corps made up of Turkish slave troops from the lower Syr-Darya and Kazakh steppes. Although they
were manumitted, given salaries, and provided with other lucrative benefits, their status as aliens in a foreign land
made them largely dependent on their new masters. This new military system al-Mu‘tasim had established became
the standard for armies and criminal magistrates in the Islamic East, and for numerous dynasties such as the
Buyids, Seljugs, and Fatimids who employed it.323

This system ensured the u/ama’ would mostly be disconnected from these law enforcers and travel in

different circles. Furthermore, jurisprudence or other perspectives of the religious scholarly classes would find it

difficult to influence these military freedmen because they were isolated from society. Instead, fellow military
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officers and scribes would mold them, which vastly expanded the separation between the administrative—legal
frameworks and the methods of the shurta, jurists, and the judiciary. In contrast, I will show in the appendices that
al-Andalus had far different demographic patterns, resulting in cooperation between the government and jurists as
well as ensuring law enforcers and the u/lamd’ were in a greater harmony. In general, law enforcement duties would
be given to manumitted slaves who interacted with culture and society not as inhabitants, but rather as more akin to
soldiers waging war against segments of the urban population, utilizing government-legitimized violence in the
form of criminal methods and procedures. These demographic dynamics and their influence on criminal justice
would be inherited by post-Abbasid successors, who perpetuated the system up until the eighteenth-century

Ottoman Empire.

Conclusion

In the end, the policing power that the Abbasids had established was impressive for its logistics,
complexities and ambitions during this era. However, in the premodern period such a system was fragile because
of its dependence on financial and political stability and costly in its inadvertent escalation of violence. The shurta,
an elite corps, evolved from serving as an army unit to being overseers of criminal justice and security, as a
byproduct of the necessary urban expansion of the imperial metropolis. A burgeoning medieval city predictably
brought a proliferation of new crimes and disorders. The rulers unloaded the considerable task of dealing with
these crimes and disorders on to the shurta, but the responsibility of maintaining order had an unintended effect of
transforming this military force into a complex hierarchy of municipal criminal magistrates, police chiefs,
watchmen, wardens, and criminal informers. Because the caliphs had unchecked control over the punitive sphere,
military application of the law grew along with autocratic methods in opposition to religious jurisprudence for
suppressing dissent and crime. Additionally, this monopolization of violence spiraled into enmity amidst a whole
swathe of the populace. This took the form of riots and the subsequent growth of non-governmental militias—

which further destabilized the Abbasids’ dominion. Even reforms enacted to stem this disruption faltered.
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Ultimately, all the Abbasids’ efforts to maintain their sovereignty again over urban space would fall apart as their

empire collapsed and new polities emerged.
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Chapter 3 Sovereignty. Criminal Justice and the Rise of Siyasa in the Post-Abbasid Imperial Age

Following the collapse of the Abbasid Empire in 334/945 and the emergence of new polities, the criminal justice
system and its legal distinction from jurisprudence continued unabated in Baghdad, Fustat, and, in due course,
Cairo. The successors, the Buyids, Fatimids, and Saljtigs, inherited an imperial legal legacy that they reshaped
according to their own visions of sovereignty and the social-religious milieu. Although criminal magistrates and
law enforcers in Egypt, under the Fatimids, and in Iraq, under two different dynasties, Buyids and Saljiigs, were
distinct in their jurisdiction and institutional structures, their conceptions of legal sovereignty and criminal
procedures and methods were far more intertwined with each other The emergence of siyasa as government law
and criminal justice in Iraq and Egypt is a testament to the fact that a standard of Islamic criminal law arose in
these periods and regions.

The institutional structures and legal authority of the shurta were refashioned according to the sovereignty
of each polity. The shurta's legal-political status diminished under the Buyids, whose sovereignty was curbed due
to being an empire made up of principalities and parceled royal authority.3?° In contrast, the Fatimids, who, similar
to the Abbasids held expansive caliphal sovereignty over the burgeoning cities of Egypt, transformed their shurta
from an elite corps to a criminal magisterial and policing body.*® As juxtaposed to the divided authority of the
Buyids and expansive sovereignty of the Fatimids, the Saljiiq sultans represented a middle ground, as reflected in
their parceling of criminal jurisdiction between law enforcers of the sultans and the ones who served Abbasid
caliphs who each had their own respective criminal courts and policing powers.**! Thus, the link between the

contours of Islamic criminal justice and the nature of sovereignty continued into this post-imperial Abbasid period.
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Despite these differences, Islamic criminal justice methods and approaches were interwoven in these three polities
as they were all heirs of the legacy left by Abbasid criminal justice.

The Buyid, Fatimid, and Saljiiq criminal magistrates and police chiefs continued along the lines of the
Abbasid shurta in perpetuating judicial proceedings and maintaining patrols around the city. They also enforced
non-Qur’anic punishments (ad hoc whippings and prison sentences) and evidentiary torture as a deterrent to crime
and unrest. These rulers also implemented monetary fines and new types of penalties. Thus, these post-Abbasid
sovereigns sustained the criminal justice of their progenitors while adding some innovations of their own.

Marshall Hodgson refers to this era that ensued after the post-Abbasid imperial rule as the Islamic Early
Middle Period (334-656/943-1258), which he sees as transitioning from the High Caliphal era (65-334/685-943).3%
The individual institutional developments in criminal law of this Early Middle Period have been discussed by such
modern historians as John Donohue, Vanessa Van Renterghem, and Yaacov Lev, but the ramifications of these
administrative and legal evolutions for our understanding of law and sovereignty in the post-Abbasid world have
not been fully explored as the shurta in this field is still seen primarily as a police force.>** My intervention is to
reveal that the shurta’s development under Buyid, Fatimid, and Saljtigs should be seen as an embodiment of the
growth and maturing of Islamic criminal law and not categorized simply as a footnote in the history of urban
policing. The significant changes that Islamic criminal justice underwent institutionally and legislatively in the
Early Middle Period serve as a critical chapter in the History of Islamic Law. At the same time, this period
heralded one of the paramount developments in Islamic law: the formation of siyasa.

Although several Abbasid-era authors articulated in literary and administrative texts that the shurta had a
divergent legal approach to the judiciary, this approach was not given a designation, nor did siyasa have any legal
implications, certainly not in criminal justice, but that swiftly changed after the fall of the Abbasids. Siydsa derives

from the verbal noun of the root s-w-s, to manage or to run, originally to refer to rearing horses in pre-Islamic Arab

332 Marshall G. S. Hodgson, The Venture of Islam, 2: The Expansion of Islam in the Middle Periods (Chicago: University of Chicago
Press, 1974), 3—11.
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societies. Yet siyasa had multiple meanings in the Umayyad and Abbasid periods, such as good administration,
statecraft, and politics.*** But between the tenth and twelfth centuries, siyd@sa acquired an association with criminal
justice to such an extent that it was utilized in a normative sense by al-Mawardi, the famous 11th-century Abbasid-
Buyid chief judge. Scholars such as Bernard Lewis have examined the evolution of this term through the Islamic
late antiquity and medieval periods but have not traced this legal development.>* Frank E. Vogel accurately
contends that siydsa is an integral component of Islamic law and was conceived by medieval authors, like al-
Mawardi as such. It should not be seen as merely extra-shari ‘a, or as completely discretionary in nature, as some
modern historians have concluded.?* Rather, siydsa should be seen as a legal-administrative framework that
consists of distinctive ideas, norms, traditions, and procedures outside of Islamic jurisprudence.

In the previous chapters, I have shown both the roots and the evolution of the realities of criminal justice
and its accompanying normative discourses during the first three centuries of Islam. The Abbasid heritage of
criminal justice and policing power became cemented by their successors. And such, these administrative practices,
customs, and discretionary authority were legitimized with a name, siyasa. Below, I highlight the contributions of
criminal magistrates and police chiefs, government officials and scribes to Islamic law. Comparing and contrasting
the theories and applications of criminal law in medieval Egypt and Iraq, I argue that in the Islamic Near East

between the tenth and twelfth centuries, a new legal age arose.

1: Sivasa as Government Law in the Post-Abbasid Age

The emergence of siyasa as government law in tenth-century Iraq and western Iran epitomizes the capability of
rulers, officials, and secretaries to develop legal conceptions and frameworks without involving the jurists. These
administrative-political elites imbued siyasa with a new legal dimension transforming the word into a rubric to
collate government authority in law, especially in criminal justice, that was legally distinct from jurisprudence.
Thus, siydsa became a successor of caliphal law, which had consisted of the precedents of previous caliphs, the

legislative prerogative of a caliph to enact new regulations, and the ability of a caliph, or his representative like the

334 C.E Bosworth, Encyclopaedia of Islam, 2nd ed., s.v. “Siyasa”.
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shurta, to use his discretion as a source for new rulings. With the collapse of the Abbasid empire, siydsa became
the latest embodiment of legal sovereignty now rooted in royal kingship. With this new formulation of siyasa, post-
Imperial Abbasid rulers justified their legislative authority. Until now, historians have defined siydsa as political
expediency or governance, but siyasa in criminal justice should be seen instead as a government law that, not
unlike shari ‘a, had diverse components and roots.>’

My focus is not on precisely defining siyasa.>*® Instead, I am far more interested in how this term served as
an experimental shorthand for both the ruler's and shurta's legislative authority and powers, as well as the criminal
methods and frameworks outside of jurisprudence. As I will show in this section, the disparate discourse of scribes,
and even some jurists, contributed to a legal epistemology of siyasa that, particularly in the Buyid period,
refashioned the non-jurisprudential and varied Abbasid approaches. These authors also made siyasa the visible
representation of the political realm as opposed to the religious sphere in Islamic society, a separation which they
saw as going back to antiquity. The distinct characteristics of siyasa and its role as the normative manifestation of

new Islamic sovereignty can be seen in the influential twelfth-century political treatise Siraj al-Mulitk (The Lamp

of Kings), written by Abu Bakr Muhammad al-Turttisht (d. 520/1126 or 525/1131).

Al-Turtush1 represents one of the earliest premodern Muslim authors to elaborate on the various legal
characteristics of siyasa fully. He describes siyasa or its plural form (siyasat) as epitome of the legislative powers
and authority of rulers, non-jurisprudential frameworks, and as legitimate as it can be traced back to antiquity
before Islam. Al-Turtiisht was an AndalusT jurist whose teachers included eminent scholars such as the Andalust
jurist and theologian Abu '1-Walid al-Baji (d. 474/1081) and the Andalusi polymath Abti Muhammad Ibn Hazm (d.
456/1064). Following studies at home, al-Turtiishi travelled from al-Andalus to cities throughout the Near East,

such as Baghdad and Damascus, where he studied and taught, finally settling in Cairo and Alexandria under

337 Reza, “Torture and Islamic Law,” 26; Rudolph Peters, Crime and Punishment in Islamic Law: Theory and Practice From the
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Fatimid rule. He dedicated Siraj al-Muliik to the twelfth century-Fatimid vizier al-Ma 'miin (d. 515/1121). In an
illuminating passage, he articulates his understanding of siyasat (policies), an interpretation that sees governmental
approaches as both separate from and connected to sacred law. He sees this split and interdependence between

government and sacred law as originating in antiquity. He relates:

And thereafter, when I examined the ways and means of past nations and bygone rulers and their
enforcement of siyasat (policies) in administering dynasties and their adherence to the laws in preserving
religion, I found that there are two types: ahkam wa-siyasat (ordinances and policies). As for the set of
ahkam (ordinances), they belong to what they conceived as both permissible and forbidden, trade, marriage
and divorce, charity, and anything similar to them and the compiled customs belonging to these ahkam and
the existing penalties upon anyone who opposed them... As for the siyasat which they imposed in adherence
to these ahkam that they protected and defended, the rulers carried this out with just conduct and with the
best siyasa, bringing hearts together, and following equity in accordance to what was made evident to them
upon what was required by these ahkam, and likewise in their administration of war, protecting the roads,
preserving wealth, guarding goods and the sacred...I gathered the admirable characteristics from the
individual conduct of the regional rulers and sages of the dynasties. I found this in six nations and they are:
the Arabs, the Persians, the Romans, Indians and Sindians...Kings of China®*’
Turttisht defines siyasat as conduct, administration, and the means of enforcing law in accordance with al-ahkam—
mandates made up of traditions and customs. He interprets the ahkam (ordinances) of these past nations as
traditions and customs that served in place of sacred scripture and revelations, reasoning that these were ancient
communities that were not Abrahamic or at the very least not Muslim. As a result, he intentionally frames these
ancient ahkam in such a way as to equate them to the Islamic jurisprudential norms of his own day and to mark
their distinction from siyasat of the ancient nations that resembles the ones that existed in his era.

Turtiisht justifies the lawfulness of siyasat as the legislative means for rulers to govern, which had
precedent among the past and present nations of the known world. He states that rulers employed siyasat for
waging war, law enforcement, and financial management. This view parallels Ibn al-Mugqaffa“‘'s idea in the
second/eighth century that the caliph could use a wide range of discretionary authority in matters of war, criminal
justice, and financial affairs. Furthermore, Turtiish1's reasoning that siyasat (policies) of rulers were legitimate

sources of the law because they had existed in bygone kingdoms echoes the sentiments found in Ibn al-Mugaffa““'s

translation of the Letter of Tansar, and the translation of the Testament of Ardashir. Both treatises idealized

339 Muhammad b. al-Walid al-Turtiish, Kitab Siraj Al-Mulitk (Alexandria: al-Matba‘ah al-Watantyah, 1872), 3.
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Sasanian legislative authority as legitimate legal sovereignty that the Abbasids should emulate. Turtiish1's
separation of siyasat and ahkam as two sides of the law was likely derived from the work al-ahkam al-sultaniyya
(Ordinances of Government) by the chief judge of the Buyid administration in Baghdad, al-Mawardi (d. 450/1058).

Al-Mawardt argued that shari ‘a (sacred law) in criminal justice was determined by two legal approaches
which consisted of the amir’s jurisdiction in political expediency (ikhtisas al-amir bi-l-siyasa) while the judges’
jurisdiction lay in jurisprudential ordinances (ikhtisds al-qudat bi-I-ahkam).>** This reasoning mirrors Ibn Wahb (d.
335/946-7)’s legal dichotomy which identifies the differences in the legal authority and approach of various
judicial bodies as determined by their particular jurisdiction. Thus, during the eleventh and twelfth centuries,
circulating discourses framed siyasa as the distinct approaches of rulers and their deputies that were in contrast to
Islamic jurisprudence. Yet siyasa also had another dimension that these authors like Turttish1 saw as rooted in
antiquity, hinting that its novel evolution was interrelated with the rise of a new Islamic sovereignty beyond the
Abbasids.

Al-Turtiishi writes that his book consists of a collection of anecdotes and aphorisms from caliphs and other
Muslim rulers, as well as from pre-Islamic rulers including the Romans, Persians, Indians, and ancient Arabs.**!
He contends that these passages which detail the conduct and actions of all these rulers, that he refers to
collectively as siyasat (policies), can serve as guidance for a government.**> His statement brings to mind a
recommendation by the anonymous author of the tenth-century Siydasat al-Muliik that the sahib al-shurta should
examine the conduct and accounts of past rulers for insight into his judgements and rulings.>*

This view on judgments of past rulers as sources of law and legal insight resembles the late Umayyad and

early Abbasid conceptions of caliphal sunna, or political traditions from earlier periods. Adam Silverstein and

Joseph Sadan have noted that the author of the Siyasat al-Mulitk was probably a veteran of the Abbasid

340 AT7 b. Muhamma al-Mawardi, Kitab al-Ahkam al-Sultaniyah ed. Ahmad Jad (Cairo: Dar al-hadith, 2006), 322. A nearly verbatim
version of this passage appears in al-Qadi Abt Ya‘la al-Farra’, al-Qadi Abi Ya ‘la al-Farra’ Wa-Kitabuhu al-Ahkam al-Sultaniyah ed.
Ahmad Hamid al-Faqt (Beirut: Dar Kitab al-‘Ilmiyya, 2000), 256.
341 Al-Turtiish, Kitab Siraj Al-Mulitk, 3—4.
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343 Siyasat al-Muliik, 65—66.
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administration, who adapted the treatise for the new Buyid rulers and omitted any references to the caliphate.’**

This transition from caliphal to governmental law was now partially rooted in the conduct of present and past
rulers. Authors in this period had to look beyond the caliphal mold as can be seen with al-Turtiishi’s formulation of
siyasa. Thus, siyasa now consisted of non-jurisprudential governmental procedures, methods, and approaches that
envisioned roots stretching back to antiquity to give them legitimacy. Muslim authors in the early middle period
argued that siyasa’s purpose was to ensure the maintenance of public order in society, particularly criminal
justice.>* In a post-Abbasid age, siydsa served as a cornerstone of a new and broader interpretation of kingship and

its role in law.

The Origins of Siydsa as Criminal Law in the Buyid Era

Siyasa as government criminal law was a wholly novel development and a decisive break from the Abbasid
imperial period and one that came about in the Buyid era. The legal evolution of siydsa can be seen in
administrative and literary discourses, starting with a story related by several Abbasid-and Buyid-era authors where
a scribe of the shurta was instructed on the sources of criminal law that he had to know.

Between the ninth and tenth centuries, a narrative circulated about a scribe during the early ninth century
who met an old veteran of the Abbasid administration and discussed with him what various scribes needed to
know, including the scribe for the shurta. One fascinating aspect of this story is that the expertise of a shurta scribe
changed depending on the era in which the narrative circulated. In the following analysis of three versions of the
story, I will show how the successive versions of this story reflect an evolution of conceptions of Islamic criminal
justice, culminating in siyasa finally becoming a part of this legal milieu.

In the early ninth century, the Muslim historian Mu‘arik b. Marwan b. ‘Abd al-Malik b. Marwan b. Misa b.

Nusayr (d. 235/850) relates that a scribe for the shurta needs to be knowledgeable on jurih ( injuries), gisas

344 Joseph Sadan and Adam Silverstein, “"Ornate Manuals or Practical Adab? Some Reflections on a Unique Work by an Anonymous
Author of the 10th Century CE,” Al-Qantara 25, no. 2 (2004): 339-45.
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(talionic justice), diya (blood money), and hudiid (Qur’anic prescribed offenses).>*® Decades later, an addition to
the story would appear in the kitab al-kuttab wa sifat al-dawat wa al-qalam wa-tasrifiha (The Book of State
Secretaries and the Description of the Inkwell and Pen and their Use), by “‘Abd Allah b. Abd al-Aziz al-Baghdadi
(d. after 256/870). “‘Abd Allah b. ‘Abd al-Aziz al-Baghdadi was a scribe and a teacher of the Abbasid Caliph al-
Mubhtadi (r. 255-256/869—870). He repeats the same story and mentions that the scribe of the ma ‘una (criminal
magistrate) needed to be well informed in injuries, talionic justice, Qur’anic prescribed penalties, and the subtleties
of ta zir (discretionary offenses).>*” The new appearance and emphasis on ta zir in this narrative as a component of
criminal justice shows how this type of penalty had become normalized in administrative discourse in the late ninth
century and early tenth century. The extensive discussion of za zir in Ibn Wahb’s tenth-century work supports this
point as he singles it out as the primary punishment used by the shurta, something that is also corroborated by
other literature.

In the third version of the story, the tenth-century Baghdadi historian, judge, official, and litterateur ‘Al al-
Tantikht (d. 384/994) unequivocally shows the emergence of a new framework in Islamic criminal justice. He
states:

The scribe of the ma‘una needs to be well-versed in gisas (talionic justice), hudiid (Qur’ anic prescribed
offenses), jurith (injuries), mardtabat (assaults), and siyd@sat (my emphasis).>*3

This passage lays bare how the evolution of this narrative, descending through different eras, epitomized the
changes undergone by Islamic criminal law. Clearly, the appearance of siyasat in this tale, supposedly rooted in the
ninth century, reveals it as an anachronism. The fact that this term acted as a replacement for the aforementioned

ta zir in Baghdadi’s previous adaptation of the tale implies that discretionary penalties now fell under the rubric of

siyasat. Furthermore, siyasat’s appearance at the end of this list is intended to fully demonstrate its importance.

346 < Abd Allah b. Muslim b. Qutaybah (Mu‘arik b. Marwan b. ‘Abd al-Malik b. Marwan b. Miisa b. Nusayr), Kitab Al-Imamah Wa-al-
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Contemporary criminal justice influenced al-Tantikhi’s retelling of this ninth-century story. His inclusion of siyasat
shows that this term had become a fundamental part of the ma‘una’s approach in the Buyid era. Although A.F. L.
Beeston, who first analyzed this story, simply translated siyasat as police court cases, I believe this misinterprets
the context of siyasat which the scribe needed to be familiar with.**’ The Buyid-era litterateur and official Abai
Hayyan al-Tawhidt (d. 414/1023) contributes to a clearer understanding of this term.

In his al-Imta “ wa'lI-Mu anasa (The Book of Pleasure and Conviviality), Abt Hayyan al-Tawhidt recorded
thirty-seven sessions which he (along with the historian, litterateur and scribe Ibn Miskawayh (d. 421/1030))
attended at the literary salon in Baghdad of his patron, Ibn Sa‘dan (d. 375/985-986), the vizier of the Buyid ruler,
Samsam al-Dawla (r. 372-388/983-998), the eldest son and successor of ‘Adud al-Dawla.*>° He participated in one
session where each participant spoke to his feelings on ‘Adud al-Dawla (r. 351-372/962-983), who had recently
died. Abii Hayyan al-Tawhidi relayed the responses of his mentor, the celebrated Buyid-era philosopher Abu
Sulayman Muhammad b. Tahir al-Mantiki (d. around 375/385).2>! Al-Mantik first refers to Adud al-Dawla’s
governance in terms which seem to echo Pseudo-Ardashir’s two metaphorical gates, respectively consisting of
clemency and punishment, as he states,

Verily, ‘Adud al-Dawla had fastened and tightened, reformed and destroyed, pitied and harmed, forbidden
and granted and withdrawn, issued and exposed, eased and made difficult and accorded and threatened, and
then made miserable and glad.>*?
This allusion to punitive dimensions of rule as conveyed by the Testament of Ardashir seemed intentional, as was
made clear when Abii Sulayman launched into an elucidation of siyasat:
‘Adud al-Dawla dealt with matters in accordance with the sunan al-din (traditions of religion) as long as that
was effective. If it was detrimental, he would turn to the ahkam al-siyasa (ordinances of government) which
are temporal. When matters are intermingled between religion and the earthly (mutalabisa bi-I-din wa-dunya,
it is not permitted for a sagacious man, nor the subtle administrator, to govern according to religion or the
temporal alone, because the sphere of religion is il@hiyya (divine) and the sphere of the temporal is hissiyya
(corporeal). In the performance of good deeds, there is always a drop of evil that leaves an impact in its

wake. Every action has its place, such as cases that have to be brought forward and cases submitted that have
to be removed. There are approaches that must be hidden and others which must be transparent, and
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particular classes who must be dealt with patiently, according to the offenses committed. These matters

which must be grasped, acted upon, and expanded are written about in the kutub al-siyasat (Manuals on

Policies) by scholars.?*3
As this illuminating passage demonstrates, discourses on the separation between politics and religion had been
elaborated using terms such as ahkam al-siyasa and sunan al-din, al-din wal-dunya, ilahiyya wa-hissiyya . This
rationalization of a divide both fits with adapted Sasanian concepts of religion and government as twin brothers as
well as with the Abbasids’ conception of a jurisdictional demarcation between legal bodies, such as the shurta and
the judiciary. Most importantly, Abti Sulayman lays out the methods and approaches of the ahkam al-siyasa
(ordinances of government), which can be learned from the administrative manuals on siyasat. The ordinances of
government that he describes are all concerned with criminal justice in his passage. For example, he justified social
hierarchies as a parameter for determining punishments. Similar to previous authors, particularly Ibn Wahb, Abu
Sulayman legitimizes these ahkam al-siyasa as legitimate sources of law, as they met the need for pragmatic
politics in a temporal world and strengthened the ruler’s legal sovereignty. For example, he justified social
hierarchies as a parameter for determining punishments.

By this point in the Buyid period, this genre of literature (that he refers to as kutub al-siyasat) was
comprised of the Siyasat al-Muliik (Policies of Kings) and reached as far back as the eighth-century testament of
‘Abd al-Ham1d b. Yahya al-Katib. These works provided guidance to rulers, as well as compilations of protocols
and procedures for various government offices, notably the sahib al-shurta. Thus, this passage clarifies the
requirements related in the narrative from al-Taniikhi—that the scribe of the ma‘una needs to be versed in siyasat.
These secretaries became experts in criminal norms and procedures, or, to use Frank E. Vogel’s formulation the
arts of governance in criminal law, from administrative manuals and mirrors for princes.*>* Conversely, siyasat
could also be apprehended beyond a theoretical level and gained through experience and practice.

The Buyid ruler Samsam al-Dawla and his vizier wrote a letter (preserved in its entirety) in 375/986 to Abu

al-Qasim Sa‘d b. Muhammad, his head chamberlain (hajib al-hujjab) and the general of an army against a Kurdish
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warlord, Bad, who had challenged Buyid sovereignty in Iraq. The ruler and vizier thanked the chamberlain for his
excellent service and the quality of his fadbir and siydsa (administration and governance) in dealing with Bad in
the aftermath of a battle. The letter praises Abu al-Qasim Sa‘d b. Muhammad for the “excellence of your scourging
in punishing Bad, your constant pursuit of his companions, your coercion, your techniques, and “the siyasat which
drive his affair in such a fashion that he descends from the sin of disobedience to the gentleness of obedience.”*>
As the letter demonstrates, siyasat is synonymous with disciplinary military methods and practices that Abu al-
Qasim Sa‘d b. Muhammad used in his war against Bad.

In this context, siyasat does not only refer to procedures learned from a manual, but rather to actions of a
punitive nature that fall into the category of siydsa (governance). The implication is that this chamberlain used the
military tactics and procedures that he had learned through his experience, and to achieve his objectives which fell
under the rubric of siyasa. Thus, these two passages give a clearer understanding of siyasat (policies) in criminal
justice as a framework rooted in administrative precedent, experience, and discretion with continuity running from
the late Umayyad and Abbasid periods. Two additional letters bolster the view of siydsa as a concept rooted in both
methods and discretion.

The Buyid ruler ‘Izz al-Dawla (Bakhtiyar) (r. 356-367/967-978) discussed his reconquest of the city of
Mosul in Iraq after a rebellion in 363/973 in a letter to his uncle, Rukn al-Dawla and the father of “Adud al-Dawla.
He wrote, “Verily, siydsa entails manifesting wrath according to what transpires, and by enforcing whatever
preserves awe and dread in the hearts [of the populace] and in whoever weakens, hinders, reduces, or defames
siyasa.” 2> Despite this explanation, of siyasa and its need for ruthless punitive measures, ‘Izz al-Dawla then states
that he forgave the populace. His clemency reveals the critical dimension of discretion in siyasa and gestures again

to two legal aspects of siydsa, one of mercy and one of punishment, which also appears in ‘Ahd Ardashir and ‘Abd

355 Abii Ishaq Ibrahim al-Sabi’, Diwan Rasa il al-Sabi’: The Registry of al-Sabi’ Letters ed. ed. Thsan Dhanoun al-Thamiri (London: Al-
Furqgan Islamic Heritage Foundation, 2017), 1: 356.
356 Ibid., 2: 317.

116



al-Hamid’s testament. On the other hand, ‘Izz al-Dawla also praises his uncle Rukn al-Dawla saying “he made
clear the ways of siydsa so that we may follow them.”’
As this Buyid literature shows, siyasa should be viewed as a framework of law beyond mere political
expediency, as some modern historians have translated it. Siyasa carried the political-administrative legacy and
approaches of Islamic civilization from late antiquity into this period. Despite al-Tantkhi’s literary narrative,
siyasa had not completely become part and parcel of administrative discourses surrounding the shurta, as the term
is not even mentioned in an investiture letter to a newly-appointed s@hib al-shurta for the city of Wasit in Iraq. Yet
another letter which fully conveys siydsa as a source of law was written by the Buyid vizier, Sahib Isma‘il b.
‘Abbad (d. 385/995).
A famed government official and man of letters, the vizier Sahib Isma‘1l b. “‘Abbad served Adud al-Dawla’s
brother and brief successor, Mu’ayyid al-Dawla (r. 366-373/976-984), and ‘Adud al-Dawla’s other brother and
another successor, Fakhr al- Dawla (r. 366-387/976-997). He also compiled a collection of correspondence, known
as Rasa il (letters), for the reign of the amir Mu’ayyid al-Dawla.>*® In several appointments of officials and
decrees, Sahib b. “Abbad discusses criminal justice. The vizier gives a detailed explanation of the punitive
elements of siydsa in a letter to a government official, presumably a governor, about a public disturbance in an
unknown land:
You have known, may God perpetuate your glory, that siyasa guards our rule from the audacity of elites and
their boldness, so how would it then be with the vulgarity of the insignificant subjects and the commoners.
One who is not checked by a sermon, should be warned by a rousing punishment. Whoever is not corrected
by a deterring speech, inflict upon him a vicious punishment. We had taken for granted that you know our
line of conduct towards whoever ignites the fire and raises a beacon for evil. If this is the way in cities and
districts, how is it in small lands and small populations?*>

As this passage conveys, the siyasa which Sahib b. “Abbad describes clearly embodies practices of the shurta

where harsh punishment served as examples to preserve order when lighter penalties did not work. This approach

also aligns with the spirit of ta zir as discussed by Ibn Wahb - which is logical, since the position of ta zir was
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replaced in al-Tantkhi’s account with siyasat. In addition, the hierarchical notions of criminal justice touched upon
by Ibn Wahb are highlighted in this letter with the interplay between elite and commoners. Furthermore, Sahib b.
‘Abbad implicitly claims that punitive practices of siyasat served as a mechanism to govern cities and districts with
large populations, affirming what we have seen above on the underpinnings uniting urbanization and criminal
justice. Sahib b. ‘Abbad further supports siydsa as serving the aims of previous approaches and methods on Islamic
criminal justice. He states:

Your course of action is to pick ten of those degraded [factionalists], and scourge their backs with whips and

banish them from the land, exiling them with no hope of return afterwards. As for those who remain, the

approach should be that they be pursued wherever they settle, and be rooted out of their dwellings thus

forcing them to taste the consequence of strife, and understand the grave cost of any attempts (at revolt).

Seize their abodes and do likewise to their chiefs or followers...The crime [of religious factionalism] is

countered by the imperative of siyasa. Whoever returns to what we disavowed, and undertakes what we

banned, look at how his spirit trembles in his body and the earth collapses under him.**°
Sahib b. “Abbad’s instructions in this passage align well with other passages that designated siydsa as an
embodiment of governance, particularly Islamic criminal justice, with its legacy of three centuries. The use of
whips to punish crimes is expected at this point, and picking any criminals for punishment at random, seizing
dwellings, and exiling are practices that we have seen before. As this letter shows, Sahib b. ‘Abbad was not
discussing only discretion but established practices towards crimes such as religious factionalism—a public

disorder that plagued the Buyid empire. Collectively, Buyid literature shows that siyasa was on its way to

becoming the definitive framework for criminal justice and government law.

Siyasa expands through time and space outside the Buyid Empire.

In the eleventh century, the term siydsa became normalized in jurisprudential discourse by the judges al-
Mawardt and Abi Ya‘'la b. al-Farra’ (d. 458/1066). In their administrative-legal manuals (both entitled The
Ordinances of Government), they have chapters on criminal justice and discuss legal process, evidentiary methods,
coerced confession, and punishments of the criminal magistrate as a matter determined by jurisdiction. For

example, while al-Mawardi declared that a judge could not utilize torture, they still legitimized it as integral to the

360 [hn “Abbad, Rasa il, 183-84.
118



criminal law enforcer’s judicial approach. Thus, unlike most jurists, al-Mawardi and Abt Ya‘la b. al-Farra’saw the
distinct practices and approaches of the shurta as legitimately derived from one of the two branches of shari ‘a
(sacred law). They take this legal-administrative framework of the shurta, refer to it as siyasa (government law),
and distinguish it from jurisprudential methodology, which they both call aikam (ordinances).**! Thus, siydsa as a
label to refer to a domain of law outside of jurisprudence, especially within criminal justice, became accepted
ironically by some jurists.
Siyasa in the form of criminal law existed under the Saljiigs as well. Ibn ‘Aqil mentions that the Abbasid
caliph al-Mugqtadi criticized his own vizier Abt Shuja al-Riidhrawari for his leniency towards sectarian mobs and
his hesitation to curb them with akhldq al-siyasa through beatings or executions.**? In an investiture letter in
‘Atabat al-kataba, a collection of letters compiled by the head of chancery for the supreme Saljiiq Sultan Sanjar b.
Malik Shah, a shihna is commanded to enforce punishments according to siyasa and shart ‘a.>® At the beginning
of his chronicle, the twelfth-century religious scholar and historian Ibn al-Jawzi who lived most of his life in the
Saljiiq era explicitly criticizes siyasa and siyasat. He states:
Among the greatest errors of the Sultans and the umara’ is their view on the siyasat (policies) of their
predecessors and their own actions according to siyasat without examining what was laid down by the shar
(law). Among their errors is the naming of their actions deviating from the law as siyasa, on the basis that the
law is siyasa, in which the Sultan acts according to his own discretion and whims. A clear indication of their
error in this regard is the essence of their sayings claiming that the law does not fulfill what is required in
governance so we need to add to it with our discretion; therefore they would kill those whose killing is not
permitted, and they would perform a deed which is not legally permissible, and they call this siyasa.>%*

Ibn al-Jawz1’s criticism of siyasa embodies one of the central jurisprudential critiques throughout the premodern

Islamic period. He and other jurists criticized siyasa as a means for rulers to circumvent shari‘a with discretion and

administrative protocols, which they considered [j11] illegitimate under law according to their own jurisprudential

perspectives. This stance was influential in Muslim jurisprudence for centuries to come. Some scribes, officials,
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and jurists, including al-Mawardi and Abii Ya‘la b. al-Farra’, however, disagreed and held a vastly different
understanding of what was legitimate in Islamic law.

Siydsa as government law became normalized in administrative discourse as a legal term in other medieval
Muslim empires, such as the Ghaznavids and the Fatimids. In the Ghaznavid chronicles, siydsa became
synonymous with criminal punishments distinct from penalties framed in jurisprudential terms. Indeed, as Bernard
Lewis has noted, this intertwining between siyasa and criminal justice resulted in the creation of a new noun and
verb in Persian during the Saljiiq period.*% Siyasat means punishment and the verb to punish is siyasat kardan or
siydsat zadan and they carry this meaning today.>*® Even within the Fatimid empire, the enemy of the Buyids, and
the Ghaznavid Empire, siydsa took hold as a legal and punitive concept.

Ahmad b. Ibrahim al-NisabiirT (d. sometime around 411/1021), a high-ranking Fatimid official and scholar,
discusses the concept of siyasat al- ‘amma (governance of the populace) in his treatise lthbat al-imama (Proof of
the Imamate), a defense of Fatimid legitimacy. He states:

Siyasat al- ‘amma 1is for the one who governs cities, protects the welfare of their livelihood and

keeps them from reprehensible morals and bad deeds. He protects all their positions and punishes

those who err by reprimanding them, while rewarding those who do well by praising, protecting and

governing the affairs of their religion and the hereafter.>®’

This passage demonstrates how siyasa had acquired a legal character in the Fatimid empire. Ahmad b. Ibrahim al-
NisabiirT describes siydsat al- ‘amma as a manifestation of sovereignty over cities and one of its means was
criminal justice. The urban authority of the Fatimids was maintained through policing, punishment, and
suppressing crime all in the name of siydsa. Thus, the Fatimid administration and scribal classes adapted the
normative discourse of their hated rivals, the Buyids-Abbasids, demonstrating the legal potency of siydsa. The
establishment of siydsa was rooted in attempts by post-Abbasid officials, jurists, and scribes to rationalize Islamic

criminal justice. They gave a collective name to all the administrative precedents, procedures, legislative authority
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of the ruler, and discretion that made up Islamic criminal law and its enforcement that were distinct from
jurisprudence. Developing siyasa as government law in criminal justice was an innovating trend in post-caliphal
Islamic sovereignty that still maintained continuity with past discourses. This approach can also be seen in the
institutional branching of criminal justice in the imperial metropolises (Baghdad, Fustat, and Cairo) under the

Buyids, Saljiigs, and Fatimids.
1I: The Institutional Structures of Criminal Justice

Buyid-Abbasid Criminal Institutions: Criminal Justice under Principalities

With their conquest of Baghdad in 334/945, the Buyids took over the caliphal institutions. The most important of these
were the shurta (the criminal magistrates and police chiefs), known alternatively as the ma %na and ahdath. However, by
and large, the Buyids treated the shurta not as a distinct army force worthy of the upper military status and expansive lega
authority which the institution had enjoyed under the caliphs, but as a reduced vestige of the Abbasid past that still was
useful due to their roles as tax collectors and their considerable policing powers.>®® The shurta’s diminished political-
status was a byproduct of the fragile nature of the Buyids’ sovereignty. With the exception of the ambitious ‘Adud al-
Dawla (r. 351-372/962-983), the Buyids split their empire into individual principalities and shared their power with
military elites which had dire consequences for maintenance of public order.

In the second half of the tenth century and the first half of the eleventh, the institution of the shurta in Baghdad ha
seen better days. Over the course of this period, six ashab al-shurta were killed: one was killed by the ‘ayyarin (urban
militias), one by rival army regiments, one by a Bedouin tribe, and three by government authorities.>® The ‘ayyariin ruled
the streets and neighborhoods of Baghdad and made their dominion felt when they killed two ashab al-ma ‘ina (criminal
magistrates and police chiefs), a number of ashab al-masalih (Commanders of the Watch), and countless policemen.>”
The explanation for the diminished effectiveness of law enforcement lies in a complex intertwining of urban and economi

factors, as well as different approaches to governance in the Buyid period, which transformed the shurta.

3% Donohue, The Buwayhid Dynasty, 207.

369 Miskawayh, Kitab Tajarib al-Umam, 2: 305, 355, 366; Abli Shuja al-Rudhrawari, Tajarib al-umam, 3:180, 338, 442

3701bn al-Jawzi, al-Muntazam, 15:167, 201, 204, 214, 233, 256; ‘Imad al-Din Isma ‘1l b. ‘Umar Ibn al-Kathir, Al-Biddya Wa ’I-Nihdya ed.
‘Abd Allah b. ‘Abd al-Muhsin Turki (Cairo: Hajar, 1998), 15:625, 746, 762.

121



The haphazard and rapacious regimes of the various occupiers of the position of amir al-umara’
(Commander of the Commanders) — military representative of the Abbasid caliph and virtual ruler of the empire
— in the first half of the fourth/tenth century prompted the unstable economy of Baghdad to spiral down further
with high prices and farmers abandoning their land.*”" Another casualty of the multiple civil wars of this period
was the Nahrawan canal. The Nahrawan canal was built during the reign of the pre-Islamic Sasanian ruler
Chosroes I (1. 531-579) to complement the water drawn from the Diya‘la River with water from the Tigris to
irrigate the lucrative fertile districts of the Upper, Middle, and Lower Nahrawan regions, southeast of Baghdad.>”?
A disastrous breach of the Nahrawan canal in 326/937-938 devastated these districts, leading to high prices,
starvation-related mortality, grain shortages, and the peasants’ abandonment of these districts.?”* The impact of this
major catastrophe accelerated the decline of Baghdad and its surroundings, and had a ruinous effect on the
economy of Iraq for centuries.

The Buyids (1. 334-447/944-1055), conquerors of the Abbasid empire while simultaneously the latest in a
line of amir al-umara’, presided over a greatly diminished Baghdad. The tenth-century chief judge and official al-
Tanukhi (d. 384/994) reports being told that, according to the census figures in 345/956, the population had
dropped to one tenth of its former condition at the beginning of the fourth/tenth century. This was an improbable
and exaggerated claim, but it indicates the pessimistic views of a portion of the Baghdad elite, and reflects
something of the new metropolitan reality.?”* Baghdad was filled with ruins; areas such as the Round City were
virtually abandoned, and the bridges and canals had been damaged by multiple sieges.*”

Unlike the Abbasids, the Buyids could not rely on lucrative financial coffers to fund law enforcement.

There were attempts by some Buyid rulers to economically reform Baghdad, for example by repairing the
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Nahrawan Canal, but other canals and irrigation systems were left to fall into disrepair.>’® In these dire financial
circumstances, it is telling that the first Buyid amir Mu‘izz al-Dawla’s (r. 334-356/946-967) main interest in the
sahib al-shurta was not in this law enforcer’s ability to extend his own authority, but rather in the official’s
capacity to levy funds from the population for his military. Because of Baghdad’s faltering agriculture, he needed
to use the shurta to collect as much revenue as possible. Ibn Miskawayh mentions that the position of the sahib al-
shurta was offered in return for 20,000 dirhams per month.?”” The dividing of the shurta’s commitments between
law enforcement and financial extraction, coupled with the deteriorating state of Baghdad, would eventually
undermine this institution’s effectiveness. The shurta were further hampered by military factionalism in Baghdad.

The first Buyid amir Mu‘izz al-Dawla faced challenges throughout his reign in Baghdad, contending with
rebellious troops and a rival Shia dynasty, the Hamdanids, and their attempts to wrest the city from him. His
military force, which he needed to protect and maintain control over the city, was split into two factions: cavalry
units composed of Turkic military freedmen and the Daylamite—Jilite infantry, the latter forming an independent-
minded military elite.’”® Though Mu‘izz al-Dawla was a Daylamite and the bulk of the army were Daylamites, he
considered the Turkic forces more dependable, and ostracized his own Daylamite regiments.*” This military
factionalism meant that the Buyids had to share sovereignty with military elites, as can be discerned in the state of
criminal justice during the reign of Bakhtiyar (r. 356-367/967-978), the son and successor of Mu‘izz al-Dawla. A
pertinent example of political discord that spiraled out of control to the detriment of the ma ina can be seen in the
killing of Khamar, the chief criminal magistrate of Baghdad, in 361/971-972.3%

During the reign of Mu‘izz al-Dawla’s son and successor, Bakhtiyar, army factionalism and public disorder
reached an unprecedented level. In 361/971-972, some Turkic soldiers murdered Khamar, a Daylamite who was
the sahib al-ma ‘@ina, and afterward, they cut his body into pieces and tossed them to the mob.**! Thus, Khamar

became a casualty of both the Turkic and Daylamite military rivalry and the growing instability in the city. The
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populace took this opportunity to tear down the walls and doors of a prison, releasing everyone in it.**? Prison
breaks had become a constant trend, with crowds of people attacking these structures whenever a breakdown of
government order gave them the opportunity.*®® In the midst of all this chaos, various groups of the ‘ayyarin took
over districts of the city and waged their own battles against each other. The Turkic troops allied with some of the
‘ayyariin, Sunni mobs, and even with the reigning Abbasid Caliph at-Ta’i* (r. 363-381/974-991) against Daylamite
regiments and Bakhtiyar.>3* The Buyid ruler conceded defeat and made peace with Sabuktigin, his adversary, who
was also his chamberlain. In fact, in a surviving government letter from Bakhtiyar to Sabuktigin he says,

There was an opportunity for an uproar from the Daylamites upon the slaughter of Khamar, the shurti

(criminal magistrate), by the Turks. The Daylamites were pressing against you and were out for your blood;

however, we forbade and prevented them.*%’
Sabuktigin rose to the occasion by appointing his own chamberlain, Ibn “Aqil (d. 364/974-975), as sahib al-
ma ‘ina, but the new prefect sparked a sectarian war through an alliance with Sunni elements in the city and by
attacking al-Karkh, a major Shia quarter — a counterintuitive way for a law enforcer to settle the divisive conflicts
in the city.**® In retaliation for the attack on Karkh, Bakhtiyar’s vizier, Ibn Baqiyyah, had this very same sahib al-
ma ‘iina executed three years later, in 364/975, an execution that caused the situation to deteriorate further.*®’ Ibn
Bagqiyyah also had another sahib al-ma ‘iina killed two years after that, in 366/976-977.3%

When a Buyid ruler like Bakhtiyar acquiesced to the constant whims and personnel upheavals of the
military and administrative elites that ultimately damaged the ma %ina, then these actions muddled and
compromised his own sense of sovereignty and the day-to-day order. The ma %ina could not retain its legitimacy or
effectiveness with the government and military constantly undermining them. As a result, during this tumultuous

decade, the ma 7na became irrelevant as the government, military factions, and populace waged war with each

other.
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The inability of the Buyid-era shurta to maintain control stemmed chiefly from what was likely a reduction
of their forces. Tenth- and eleventh-century Buyid-Abbasid historians and scribes such as Abi Ishaq Ibrahim al-
Sabi’ and Hilal al-Sabi’ curiously omit all mention of the district commanders and deputies of the eastern and
western banks of Baghdad during this period, despite chroniclers referring to them in their coverage of the earlier
Abbasid period. Instead, these authors refer only to the sahib al-shurta and the ashab al-maslaha (Commanders of
the Watch).*® In fact, in these sources, the sahib al-shurta is called by another name, sahib al-ma ‘tina.**°

Unlike the term shurta, derived from the Arabic root sh-r-f (to separate or to distinguish), fitting as a name
for this elite corps, the new word al-ma na was based on the root -w-n (to support or help), possibly indicating,
in an etymological sense, the lowering in the status of this institution.*! In the Abbasid period, the office of sahib
al-shurta was reserved for members of the military elites, but the position could now be occupied by anyone
willing to pay, or at the very least by someone who was a military commander, but never from the top of the army
ranks.>*? As a result of his lower military rank, the s@hib al-ma ‘ina could neither govern the city nor summon
military forces as auxiliaries. Even references to the majlis al-shurta (court and headquarters of the shurta)
disappear from the sources after 352/963. It is reasonable to assume, given the economic decline and the Buyid
regime’s lower estimate of the value of this institution, that the complex hierarchy of the shurta that had existed in
the Abbasid era could not persist without considerable financial and political support. Attempts were made to
reform sovereignty, administration, and the criminal justice system, most notably by the Buyid amir ‘Adud al-
Dawla, the son of one of the founders of the Buyid triumvirate, Rukn al-Dawla, who ruled northern and central
[ran.

‘Adud al-Dawla became the most powerful ruler in the Islamic Near East, and his reign represented the
peak of the Buyid dynasty and its control over Baghdad. Unlike the other Buyids, he had a royal vision, as

demonstrated by his giving himself the titles king (malik) and the pre-Islamic shahanshah (King of Kings). The
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adoption of these royal appellations shows that he saw himself as an imperial sovereign, and he further revealed his
ambition by invading Iraq in 366/976. There he defeated and executed his cousin Bakhtiyar, the Buyid amir of
Iraq.

Unlike the other Buyid leaders before and after, ‘Adud al-Dawla wanted to restore the policing power that
had fallen under the incompetent and dysfunctional mismanagement of previous Buyid regimes. Adud al-Dawla
therefore set out to tackle three obstacles to effective security for the city: the economic crisis, the military and
religious factionalism, and the urban militias. The new Buyid amir restored the imperial capital with ambitious
construction projects. He fixed the various canals and bridges that had fallen into disrepair, encouraging the
population to contribute to these efforts; he even provided funding from the treasury to restore buildings and
gardens in areas that had become ruins or dumping grounds.*** ‘Adud al-Dawla appointed capable administrators
to protect and enrich the Sawad, the agricultural basin that had suffered in previous decades, while forcing the local
population to make repairs to the irrigation systems.>**

The economic and urban conditions of Baghdad were intrinsically tied to law enforcement, as can be seen
in the details that Miskawayh mentions near the end of his account of ‘Adud al-Dawla’s restoration of Baghdad:

The same was done with the Bridge of Baghdad. Indeed, no one could cross it without endangering himself,
particularly a rider, due to the bridge’s narrowness and fragility, and the heavy crowds of people. Large and
well-built ships were selected for it and it was broadened until it became like a wide road, and was protected
with railings. In addition, it was entrusted to sentries and guards.>>*
In the earlier Abbasid era, the Bridge of Baghdad served as the epicenter of police power, with two shurta
headquarters on each bridge connecting the eastern and western sides of the city, allowing for a complete
coordination of criminal justice and policing throughout the metropolis. It appears that ‘Adud al-Dawla recognized
this fact by stationing police forces in the heart of the city.

Adud al-Dawla decided to curb the militarized power of the militias by spreading fear and demanding

disarmament of the population. The inhabitants of Baghdad were forbidden to carry arms, except for the ma %ina
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and the army.>*® A citizen found with weapons on his person or who committed violence would be arrested and
imprisoned or fined.**” ‘Adud al-Dawla implemented these rulings using not just police forces, but also undercover
agents.’”® The eleventh-century historian and Abbasid vizier al-Rudhrawari cited an account from another
historian and bureaucrat, Hilal b. Muhassin b. Ibrahim al-Sabi’ (d. 448/1056), who relates that buffoons in rags,
amusing people, were actually spies masquerading as fools to observe any violence and/or eavesdrop on the
populace.>”® Even children’s teachers were paid by ‘Adud al-Dawla’s regime to ask the sons of soldiers about their
fathers and to send reports to the barid (intelligence and postal service).*”’ In Claude Cahen’s and John Donohue’s
views, Adud al-Dawla’s policies led directly to the suppression of the ‘ayydriin.**' A letter from the Abbasid caliph
at-Ta’i" to the governors of all regions upon Adud al-Dawla’s defeat of Bakhtiyar supports this view. The caliph
writes,

Bakhtiyar’s influence was the same as the influence of his companions in his destruction of the land,

oppression of the people, giving rise to a bloodbath between the Daylamites and Turks in the armies

of the Commander of the Faithful and inciting the ‘ayyariin...Adud al-Dawla amended, purified,

guarded, and protected the government and drove away with his very hand these disturbances and

settled these cataclysms with his right one.*’?
Clearly, the caliph associated the suppression of the ‘ayyarin and other disturbances with ‘Adud al-Dawla’s strong
rule. The disappearance of references to the ‘ayyarin could also be attributed to chroniclers being less interested in
everyday crime and more in events that stood out or were noteworthy, as Deborah Tor has argued.**® This may
indicate that, although the ‘ayyariin were perhaps active during ‘Adud al-Dawla’s reign, several opportunities that
were previously exploited to their advantage had lessened. It is likely that these measures were successful.

However, all these administrative reforms depended on ‘Adud al-Dawla’s strong and idiosyncratic

personality, and with his death, they could not be sustained. His policies did not survive his passing, and his
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successors reverted to older administrative models. Furthermore, ‘Adud al-Dawla had violated tradition not only by
seizing Iraq and executing his cousin Bakhtiyar, but also by appointing his favorite son, Samsam al-Dawla as
supreme Buyid Amir (1. 372-376/ 983-986), to rule, rather than his eldest son, Sharaf al-Dawla (r. 376-379/983-
989). During this period when control of Baghdad switched hands, criminal justice predictably suffered. At one
point, during 380/990-991, the lack of a strong central authority, along with ‘ayyarin commanders taking over
neighborhoods, incapacitated the ashab al-shurta to the extent that the eleventh-century historian Abii Shuja“ al-
Rudhrawart (d. 488/1095) remarked that the office of the shurta went through many occupants in the span of a year
but ultimately made little difference.*%*

Efforts were made to restore order through policies enacted by three governors of Baghdad under the reign
of Baha’ al-Dawla and his son, Sultan al-Dawla (r. 403-415/1012-1024). These reforms consisted of militarized
and bureaucratic control, reconstruction in the city, repair of irrigation systems, and winning popular support
through amnesty of prisoners.**> According to the chronicles, the first two governors of Baha’ al-Dawla were a
high-ranking military officer, ‘Amid al-Juytish (d. 401/1010-1011), and his own vizier, Fakhr al-Mulk (d.
407/1016). These two governors’ policies ushered in a period of stability and peace in the years 392-407/1001-
1016, with the exception of two major riots in the city. The strong rule of these two governors allowed the ma ‘iina
to function effectively and to deal with disorders, a positive change compared with the anarchy of the previous
decade.**® However, after the execution of Fakhr al-Mulk by Sultan al-Dawla in 407/1016, rampant sectarianism
returned, and the ‘ayyariin again took over urban neighborhoods. Despite the administrative reforms and fear
tactics, ‘Adud al-Dawla and these two governors could only stem the underlying chronic issues temporarily before
they erupted again. Two key changes occurred in this era that altered the ma %na for better and for worse: the

resurgence of the Abbasid caliphs and their subsequent control of the ma ina. As Baghdad declined from a once-
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imperial capital into a provincial city in the aftermath of ‘Adud al-Dawla’s death, the Abbasid caliphs began to
restore their authority and influence, starting with al-Qadir (r. 381-422/991-1031).

Al-Qadir acted more independently than his predecessors had, appointing judges and the ashab al-ma ‘ina.
The latter officials were chosen at times from his own Turkic chamberlains, an innovation started by Baha’ al-
Dawla. However, at times, the Abbasids appointed occupants to the ma na without the direct involvement of the
Buyid rulers.*” As a result, the Buyid government shared responsibility for running the ma ‘na with the Abbasids,
which unfortunately resulted in a lack of army support for these law enforcers. In fact, the Turkic regiments
became semi-autonomous in Baghdad; they either supported or hindered any Buyid royal claimant who arrived in
the capital city to bolster his own legitimacy among the constant civil struggles.**® Besides the Caliph’s Turkic
chamberlains, the palace freedmen and a few Turkic military officers formed their upper hierarchy. At the same
time, they had to rely on Buyids who held the purse strings for salaries and igta ‘at (land-taxing privileges).
However, when the Abbasids expanded their control of ma 7ina, they also created new criminal justice institutions.

With the disappearance of the two shurta headquarters, the Abbasids had chosen to establish new centers of
criminal justice, close to their palace on the lower eastern bank of Baghdad where they could coordinate their
criminal magistrates’ activities. Half a decade before the takeover of Baghdad by the Saljiigs, the chronicles
mention two Abbasid criminal magistrates: Adjib al-bab (the chamberlain of the gate) and hajib Bab al-Maratib
(the chamberlain of the Gate of Degrees).*”® In accordance with Abbasid-Buyid administrative practice, according
to which a number of sahib al-ma ina were Abbasid head chamberlains, it is not surprising that the Abbasids
simply turned to their chamberlains as law enforcers in light of these palace officials’ loyalty to the caliphs, and
also to the Turkic military freedmen at their disposal. Therefore, these chamberlains were stationed at one of the
two gates of the Abbasid palace, with the hdjib al-bab at the Nubian Gate in front of the royal complex and the

hajib bab al-Maratib at the Gate of Degrees, which was situated near the wall that surrounded the Abbasid
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palace.*!? Given the Abbasids’ weakened political condition, this evolution in criminal justice was a logical
development. Caliphs chose the chamberlains who were chiefs of their armed forces (Turkic royal freedmen), and
they were placed at the gates of their palace to commandeer the punitive sphere and ensure security for Abbasid
rule, just as their far more powerful predecessors had done in centuries past.

The Buyid takeover of the remains of the Abbasid empire was not simply the transfer of power from one
dynasty to another but rather reflected a sea change in government authority. As the Buyid empire was made up of
a cluster of principalities, the nature of government authority relegated the shurta from vertically stratified
overseers of criminal justice to being merely an embattled magisterial and police force, more focused on financial
extraction. Despite attempts by ambitious rulers like ‘Adud al-Dawla, the shurta, now referred to as the ma %na,
was diminished, hounded, and vulnerable to military factionalism, economic woes, government incompetence, and
attacks by urban militias and riots. At the same time, the weakness of Buyid authority allowed for a resurgence of

Abbasid sovereignty, as evidenced by their takeover of both existing and new criminal justice institutions.

Saljiq-Abbasid Criminal Institutions: A Rivalry over Sovereignty in the Streets of Baghdad

A splintering of criminal justice institutions occurred in Saljiiq Baghdad. This was a byproduct of a rivalry
between the sultan and caliphs for legitimacy and full authority over the city’s ever-evolving urban landscape. At
the same time, the rise in influence and power of notables and nongovernmental forces resulted in rulers granting
criminal jurisdiction to individuals outside the traditional military classes. These dramatic changes transformed
Islamic criminal law in this period from an extension of imperial sovereignty to a distribution of power among
different legal actors.

The arrival on the scene of the Saljiiqs, nomadic Turkic conquerors, represented a dramatic shift in
government within Baghdad, as they transformed the religious and military calculus of the city. Unlike the Shia
Buyid rulers, impotent by the mid-eleventh century, the Saljiigs, a Sunni dynasty, ruled Khurasan (eastern Iran),

the Iranian plateau, north eastern Iran, Iraq, and a decade later, western Iran, and within a half a century, much of
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Syria.*!! Through conquests of all these territories and by their association with the Abbasid caliphs through acting
as their military deputies, the Saljiigs became the dominant Sunni power of the region. The entry of the Saljiq
military into Baghdad in 447/1055 seemed perfectly timed: the city was still rife with violence perpetrated by the
‘ayyariin and the sectarian mobs, a product of the weakness of Buyid authority.*!?> A few years later, religious
factionalism and ‘ayyarin activity had disappeared from the city. The change can be attributed to the first Saljiq
sultan, Tughril Beg I (r. 428-455/1037-1063), who had the military might and wealth from his previous conquests
to enact a series of institutional reforms.

Tughril Beg’s reign brought both effective military control and institutional reforms for criminal justice. As
a consequence of their seizure of territories from the Ghaznavid empire, the Saljigs also inherited some of its
scribal classes and administrative apparatuses, such as new law enforcement forces serving as successors to the
shurta. Under the Ghaznavids, the office of the shihna, which was a military governorship, paralleled the shurta in
its expansive judicial authority and policing power.*!* The shilina, as an institution, continued to exist under the
Saljiigs, and they implemented it in all the regions they now controlled, including Iraq. This military governor of
Iraq, ruling from Baghdad, had an entire garrison at his disposal, far larger than the meager regiments of the late
Buyid period. Given Baghdad’s paramount importance as the city of the caliph, the Saljuq rulers gave the shihna of
Iraq a substantial paramilitary force, capable of establishing a policing power like the shurta from the mid-Abbasid
period, not in structure but in coercive force. However, Saljuq rulers also appointed a civil governor, the * ‘amid,
who had paramilitary bodies. The ‘amid took care of bureaucratic and policing matters in the cities under Saljiiq
control, and acted as a counterbalance to the militaristic excesses of the shihna. Unlike the Buyids with their ad hoc
policies, the Saljuqgs established apparatuses that enabled the maintenance of consistent militarized control over
Baghdad. Despite their dominant authority, though, the Saljiigs had to share the city with the caliphs, who had also

formed their own new criminal justice institutions such as the chamberlains, in a bid to control Baghdad, decades
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earlier. The Abbasids also utilized their older apparatus for criminal justice, the sahib al-shurta, who began to be
known as the wali (the prefect).

In their biography of Muhammad b. Nasawi, the late Abbasid-Buyid sahib al-ma tina, Ibn al-Jawzi and the
fourteenth-century chronicler Ibn Kathir (d. 774/1373) refer to him as the wali, indicating that the term had the
same meaning as ma ‘iina and shurta.*'* In the late fifth/eleventh century, the sahib al-shurta apparently came from
the same social milieu as chamberlains. For example, in 487/1094, the historians refer to a sahib al-shurta named
Yumn, who was a Turkic royal freedman.*'® Throughout the latter half of the fifth/eleventh century, the wal (the
sahib al-shurta or sahib al-ma ina) was an integral part of the Abbasid punitive agency, as can be seen in several
cases.*!® The historians mention the wali’s subordinate role to the shihna in the pursuit of a cabal of conspirators
who supported the Fatimid caliphs.*!” The walr’s involvement, along with the shihna, in dealing with these
subversive elements demonstrates the Abbasids’ declaration and exercise of their sovereignty over urban realities
that had been cut off from them for a century. Moreover, this chief magistrate still held authority over the ashab al-
maslaha (Commanders of the Watch) and their guards throughout the city.*!'® However, although the Abbasids
extended their control over Baghdad, the caliphs and their criminal magistrates still played a subservient role in
relation to the Saljiiq sultans and their shihna.

It is not coincidental that the Saljiiq officials and rulers in the second half of the eleventh and early twelfth
centuries built palaces, markets, and charitable foundations in the area previously occupied by the Buyids in the
upper eastern side of Baghdad, above the district of Rusafa which was the upper eastern bank of the city. This
strategy allowed them to establish a power base in the city adjacent to the Abbasid caliph, who dwelt on the lower
eastern bank.*!” The shihna also seems to have lived in the eastern quarters of Baghdad, as chroniclers mention the

shihna and his troops being stationed at Dar al-Mamlaka, a former Buyid royal palace, which had been
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reconstructed on the Upper East bank into a Saljiiq palace by Tughril Beg 1.?° Furthermore, one notable shihna,
Sa‘d al-Dawla Goha’rin (d. 493/1100), built the palace, Dar Sa‘d al-Dawla, which was presumably in the Saljiq
upper east side palace district.*?! Dar Sa‘d al-Dawla came to be utilized by Saljiiq rulers and presumably the shiina
as well after the death of its eponymous builder.**? However, the Abbasids rankled at the Saljiigs’ encroachment
into their city. George Makdisi keenly describes this dynamic during the passing of the Saljtiq sultans Tughril Beg
I and Malik-Shah I (r. 465-485/1072-1092) and the Abbasid caliphs’ subsequent destruction of these rulers’
elaborate construction projects.*?> As a result, these two eastern sides, as well as the cycle of construction and
destruction, became emblematic of the struggle for legitimacy and authority between the Abbasids and the Saljugs.
In stark contrast, the Fatimids would serve as the true successors of the imperial Abbasids by manifesting their

caliphal sovereignty through criminal justice over a growing metropolis.

Fatimid Criminal Institutions: Building on the Abbasid Model

In 358/969, the Fatimids conquered Egypt and found a rich province with Fustat, a growing capital, and an
effective criminal apparatus in waiting. The Fatimids utilized the shurta as an extension of their sovereignty in a
manner similar to that of their hated rivals, the Abbasids, in the past. Unlike the Buyids and Saljtigs, they did not
need to contend with rival caliphs or economic turmoil in Egypt and could take full advantage of the shurta of
Egypt. Previously, the Abbasids had developed the shurta in unique ways. In the mid-ninth century, the shurta in
Egypt upended this state of affairs with the creation of two new divisions: the shurta al-Salfaniyya (Lower Egypt)
and shurta al-fawganiyya (Upper Egypt).*?* As an administrative capital, Fustat-‘ Askar was located in Lower
Egypt. The shurta of Lower Egypt where Fustat was located always held dominant authority, followed by the
shurta in Upper Egypt, who governed a far more rural and sparsely urbanized region. In addition, the shurta al-

Salfaniyya also had ashab al-arba * (district commanders) and policemen under their control, resembling to a
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degree the criminal justice hierarchy in Baghdad. The Abbasids had destroyed and rebuilt shurta headquarters in
Lower Egypt after multiple rebellions, with the final structure existing before the Fatimid conquest.

In the tenth and eleventh centuries, the Fatimids would not radically change the shurta institutional
structures that they found upon their arrival but instead developed the role of the shurta of Egypt from being an
elite corps into a criminal justice and policing force. Previous Abbasid governors had treated the shurta as an elite
corps with criminal magisterial duties. The Fatimids were caliphs who presided over an empire; the nature of their
sovereignty was far closer to that of the Abbasids than other polities. The shurta served as legal extensions of their
sovereignty, and the Fatimid caliphs of Egypt would make use of it to enact criminal legislation, arrest, prosecute,
and punish crime, rein in mobs, and even extract revenue. In the late tenth and eleventh centuries, the sahib al-
shurta of Cairo, a new Fatimid royal capital built between 359-361/970-972, acted as the caliphal deputy who
supervised the activities of his subordinates: the lower shurta (located in Fustat) and the upper shurta of Egypt.
This transformation of the shurta was not surprisingly linked to the urbanization of Egypt.

Modern historians have noted that Fustat emerged as a significant Islamic metropolis during the Fatimid
period.**> Ibn Hawqal (d. after 362/973), a geographer with Fatimid-Ismaili sympathies, describes the metropolis
of Fustat during the first decade of Fatimid rule. He states that Fustat in this period was a third the size of Baghdad,
a statement that should not be taken literally but as a means to express its great magnitude.*?® Ibn Hawqal describes
Fustat as being made up of many palaces, stores, and markets with two great mosques.**’ He also states that Cairo,
the royal city, had become a considerable urban center with markets, stores, bathhouses, and palaces where troops
were settled.*”® Secondary scholarship also attests that Egypt under the early Fatimids experienced significant
population and urban expansion. The impact of this demographic and urban growth on criminal justice can be fully
discerned in surviving parts of the chronicle Akhbar Misr (History of Egypt) by al-Musabbihi (d. 420/1030), a

Fatimid official.
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In extant sections covering 414-415/1023-1025, the crimes handled by the shurta are described in
astonishing detail, with a great number of robberies and murders taking place in houses throughout various urban
quarters and even bathhouses, which suggests that criminal justice and the criminal underworld had completely
acquired urban complexities like Abbasid Baghdad and its law enforcement.*?* Like their Abbasid counterpart in
Baghdad, the shurta had complete control of criminal justice and served as the means used by caliphs to maintain
control of these cities. They would pursue, arrest, prosecute, and punish criminals. Yet a change occurred in the
twelfth century which reflected new political and social circumstances, with the disappearance of the term shurta
disappeared and its replacement with the word utilized in the Abbasid-Saljiiq period, the walr.

Twelfth-century historical chronicles and Geniza documents refer to chief criminal law enforcers over
Fustat and Cairo as wali, , with no mention of the upper shurta of Egypt.**°It is fascinating that the term wali was
used in both Abbasid-Saljiiq and Fatimid contexts. Perhaps the political situation could explain why the word
shurta had become unsuitable. Similar to the Abbasids, the Fatimids experienced a decline in their fortunes. The
rulers sustained severe losses to their imperial territory such as Syria to the Saljiiq conquests accompanied by a
devastating economic crisis, along with famine and damaging military factionalism between Turkish and Black
troops.*! The Fatimid Caliph al-Mustansir (r. 427-487/1036-1094) gave complete control of Egypt to the
Armenian general Badr al-Jamali, who restored order and prosperity to the country. However, the result was that,
with the exception of al-Amir (r. 495-524/1101-1130), the Fatimid caliphs, like the Abbasids, lost much of their
sovereignty to military overlords.**? As the shurta was so associated with caliphate, perhaps wall was more
appropriate in a time when the caliphs in both Iraq and Egypt were under the thumb of military protectors.
Furthermore, wali and shihna were both administrative terms for governors, which signaled that criminal justice, as

in al-Andalus in the twelfth century, had been simplified, without the complex top-down hierarchy of the past.
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Despite all these differences in these three governments’ sovereignty and how the institutional structures of
criminal justice were molded by them, the administrative procedures, proceedings, and approaches in criminal

justice were strikingly similar in all these post-Abbasid polities.

I11: Islamic Criminal Justice in Action

Previously, available information on Islamic criminal justice during the imperial-Abbasid period was solely limited
to some Baghdad-centric chronicles and the few treatises written by scribes with chapters on the shurta. The Early
Middle Period heralded an era where detailed descriptions, explanations, and narratives on the inner workings and
practical realities of Islamic Criminal justice in Near Eastern cities now could be found in a variety of genres.
There existed in this period an abundance of chronicles, investiture documents, government letters, belles lettres,
and jurisprudential treatises that reflect the daily realities of criminal justice in Iraq and Egypt. New opportunities
have arisen for modern scholars to reconstruct Islamic criminal justice with a three-dimensional portrait. In this
Early Middle period, al-Mawardi and Abii Ya‘la who were judges and jurists wrote one of the most profound and
practical works on criminal justice. The fact that jurists finally became involved in the actual administration of
criminal justice and elaborating on it serves as a testament to a new legal age where normative and literary
discourses on criminal justice were far more entwined with the realities of Islamic criminal law enforcement than
ever before.

It is clear in their chapters on Islamic criminal law that Al-Mawardi and Abt Ya‘la b. al-Farra’ had largely
accepted and justified the methods and approaches of the shurta even when it clashed with jurisprudence. For
instance, they validated justified torture as a legal means to coerce confessions from criminals. Al-Mawardi’s
stance dramatically shifted interpretations of this issue in figh. Previously, the majority of jurists had condemned
torture.**> Al-Mawardi restricted its use to governors, the shurta (criminal magistrates and police chiefs), and other
law officers whom he referred to as “amir.”***This is not surprising as al-Mawardi and Abii Ya‘la had accepted

the frameworks of shurta as a legitimate branch of Islamic law beholden to siydsa, distinct from jurisprudence.
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Both of their acknowledgment of these realities of criminal justice can be seen in their elaboration of the shurta’s

juridical procedures. They explained:
If the accusation is for stealing, and the suspect is a great rogue, or has the marks of blows all over his body,
or is found upon his arrest with a pick, then the accusation is strengthened, and if it was the opposite of that,
then it is weakened. This [approach] is also not for the judiciary. It is permitted for the amir to apply a
discretionary beating to the accused, not the prescribed Qur anic beating, according to the strength of the
accusation (an yajiiza li-l-amir ma ‘a quwwa t-tuhma an yadriba al-muttaham darba t-ta zir la darbat al-
hadd), in order to compel him to be truthful about his situation and the offense that he has been charged
with... 4

Probable cause determines whether or not to advance the criminal case into the coercive interrogation stage.

Al-Mawardi and Abii Ya‘la present examples of suspects, such as one who is found with a drilling tool, or

one who has a lewd reputation. A suspect’s criminal background and his character determined the

accusation for a crime. The influence of administrative discourses can be felt when these authors use their

novel term for torture, darba t-ta zir (discretionary beating), to refer to evidentiary coercion. As al-

Mawardi and Abt Ya‘la had defined the methods and procedures of these criminal magistrates as dictated

by siyasa, including ta zir, it seems that the methods and frameworks of criminal justice in the Middle

period had both innovated and built upon the legal continuity of the Abbasid imperial period.

In this section, I will reveal that al-Mawardi and Abii Ya‘la’s portrayal is mirrored in other
administrative texts and literary narratives on Buyid, Saljuq, and Fatimid criminal justice. As presented by
these texts, the approaches and procedures of Islamic criminal justice continued along the same lines as the
imperial-Abbasid ones. Despite different periods and territories, a uniform Islamic criminal justice in the
Near East existed with foreseeably distinct features as determined by time and space. This situation arose

precisely on the one hand because of these empires’ unique social and political milieus and on the other

because they all inherited these legal approaches and methods from the Abbasids.
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Arrests, Investigations, and Confessions

Between the tenth and twelfth centuries, criminal judicial proceedings were initiated in the same
manner as they had been in Abbasid imperial Baghdad: a crime had to be reported. Such a process
happened in a myriad of ways. Occasionally, the populace brought crimes (and sometimes even the
perpetrators) to the criminal authorities’ attention.**® Generally, criminal law enforcers opened a case when
they received details from informants or witnesses or when they gathered intelligence from a report or
testimony on events that constituted a crime (thievery, murder, etc.). Literary narratives frequently mention
that such proceedings started when criminal magistrates received orders from the government to investigate
a crime, such as murder if the matter had generated chatter in the public. Given the fact that historians
generally mention infamous crimes rather than mundane ones, we need to be careful before concluding that
government-directed criminal proceedings were the norm. Patrols or reasonable doubt would be another
common method for the initiation of arrests.**” Mentions of these arrest procedures in an administrative
capacity can be found in surviving investiture letters.

Abu Ishaq Ibrahim al-Sabi (d. 384/994) and Hilal b. al-Muhassin b. Ibrahim al-Sabi’ (d. 448/1056)
preserved government investitures from Abbasid caliphs in the Buyid period, such as the ones bestowed by
the Abbasid caliph al-Muti® li-’11ah (r. 334-363/946-974) and the caliph al-Ta’i" li-Amr Allah on the umara’
(rulers and governors). In one such letter, the caliph commanded that these rulers and governors have their
sahib al-ma ‘ina position their guards on roads, patrol from dawn to sunset, and erect barriers, paralleling
the instructions found in the Siyasat al-Muliik.**® In one letter the caliph charges that these political leaders

have their sahib al-ma ina monitor vagabonds, fugitives, tricksters, and hunt and track down upstarts,
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inciters of mobs, the deeply corrupt, and the so-called servants of Satan.**® This represents another
correlation between these letters and Siydasat al-Mulitk. The criminal magistrate and his forces should search
their haunts and hideaways.**° Furthermore, in another letter, the s@hib al-ma ‘@ina should pursue people
under suspicion and abolish taverns and brothels.**! The similarity between the directives of the investitures
and Siydasat al-Mulitk suggests that there existed a standard Abbasid administrative discourse on law
enforcement.

As these sources indicate, arrest procedures in the Buyid era continued along the same lines as the
Abbasid preventive and proactive approach. When crimes occurred, criminal law enforcers would
investigate and pursue suspects; however, they also dealt daily with an existing criminal underworld. The
Buyids and Saljtiqs may have ruled a vastly different Baghdad than the Abbasids had governed, but the
methods of apprehending criminals remained the same. Although administrative texts instruct that criminal
magistrates should investigate first before arresting lawbreakers, the literary narratives do not portray this
happening in a linear or expected fashion, and some of these narratives portray criminal proceedings in an
embellished manner.

These stories are ones that [ would refer to as “Baghdad detective fiction,” where law enforcers
discover clues that immediately lead them to the perpetrator. These hints and clues included but were not
limited to a victim’s dog being used, a note on a body, some hay on the corpse of a victim, and even
strangely the skeleton of a fish hanging over a door.**> Despite these embellishments, what the authors were
trying to convey with these stories was the need for criminal law enforcement to accurately and thoroughly
investigate crimes. This reading is supported by a narrative from al-TaniikhT where an innocent man is set
up by killers on the pretense that he was participating as a pallbearer for a person who seemed to have died

a natural death, but in fact was murdered. Al-Tantikhi relates the account of the innocent man:

439 Al-Sabi, Kitab Ghurar Al-Balaghah, 145; al-Sabi’, Abi Ishaq Ibrahim Al-Sabi’, Diwan Rasa’il al-Sabi’: The Registry of al-Sabi’
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When we placed the litter in the mosque for the funeral, the last bearer fled. I said, “What is wrong with these
accursed ones? I will get my spiritual reward.” I took out from my sleeve two dirhams and yelled, “O grave
digger. Where is the grave for this litter?” He said,” I don’t know.’ I said, ‘Dig. Take from me two dirhams
and dig the grave.” But when he took the dead man to be buried, he yelled, “O people. A murder!” The
people gathered and asked him. He said, “This man came with a man for me to bury, whose head had been
cut off...” I was dragged to the sahib al-shurta, who was informed of the matter. I was stripped to be
whipped, and [ was silent and pale. The sahib al-shurta had a scribe. When he saw my confusion, he said to
his master, “Let me have a look, so I can uncover the matter of this man. For I believe that he is a victim.” So
the sahib al-shurta let me be.*+

In this case, the arrest happened with the suspect found in incriminating circumstances. However, Taniikht suggests
that torture should not be implemented unless reasonable suspicion can be established by the suspect’s
characteristics or background. Thus, torture was shelved until a proper investigation was concluded. Al-Taniikht
continues:
The scribe asked me and I told him my account without exaggerating or leaving out anything. The corpse
was unearthed, and it was examined. There was some writing found, belonging to such and such mosque, in
such and such district. The shurta scribe took men with him and left. He entered the mosque in disguise, and
finding a tailor he asked him about a funerary bier as if he wanted to carry a deceased relation of his on it.
The tailor said, ‘The mosque has a funerary bier, but had been already taken in the early morning for
pallbearing, and it had not been returned. The scribe asked: Who took it? The tailor said, “The people of that
house,” gesturing towards it. The scribe then raided it with some policemen, and they found the men within.
He brought them to the criminal magistrate court and he informed its chief about the matter. So the people
were brought, and they were coerced. They confessed that they had felt passion for a beardless boy. So they
killed him and cut off his head...And two of the pallbearers were from this group, and their heads were cut
off 444
I classify this tale as one based on hyperrealism. It is wholly fiction, but rooted in a literary realism that was
not outside the norm, nor dissimilar to modern-day detective stories. Though clues and the course of the
investigation in this story may be fantastical, criminal magistrates and law enforcers did gather proof and
interviewed neighbors before they prosecuted anyone. It is difficult to determine from these narratives how
often torture superseded the investigation stage. We can find more realistic descriptions about the
investigative process in the chronicle of the eleventh-century Fatimid historian al-Musabbihi (d. 420/1029).

Al-Musabbihi mentions that in 415/1024 a thief who had stolen a sum of one thousand, two hundred

dinars from the owner of a storehouse was tracked by the sahib al-shurta of lower Egypt to a village north

443 Al-Taniikhi, Nishwar, 5: 149.
444 Al-Tantkhi, Nishwar, 5: 149-150.
140



of Cairo, known as Banha al- ‘asal and was transferred back to Fustat for prosecution and recovery of the
stolen money.** As the overseer of lower Egypt, the sahib al-shurta had the resources and manpower to
carry out this sort of task. On the other hand, al-Musabbihi reports that a cloth merchant was found
murdered with knife blows and his turban, his robe, and money stolen. He notes that the body was taken to
the sahib al-shurta of lower Egypt. Unfortunately, the account abruptly ends. The fact that a criminal
narrative in his chronicle ends with a cold case rather than a murder being solved shows the authenticity of
Musabbihi as a writer.**® His reports were more rooted in the messy and unpredictable realities of criminal
justice than were al-Tantikh1’s literary embellished ones. Frequently in this period, as well as today, crimes
remain unsolved unlike in fiction.

As for arrests, they happened in a myriad of ways. In numerous instances, Abbasid-Buyid and
Fatimid narratives mention that the populace would arrest a criminal after witnessing him at the scene. Like
Abbasid-imperial Baghdad, night patrols also picked up criminals. Most of the literary narratives align with
al-Mawardi’s and Abi Ya‘la’s administrative passages on the factors leading to an arrest. As these Buyid-
era judges stated above, once a probable cause was established by reasonable suspicion, by criminal
magistrates or the reigning government, arrests would be forthcoming. But coerced confessions seem to
have been evidentiary par excellence.

Al-Taniikh1’s and al-Musabbihi’s narrative texts remain the only literary sources that portray torture in
detail as enforced by the criminal judicial process in the Near East during this period.**’ For example, al-
Musabbihi mentions that several suspects who had been accused of looting Fustat were arrested and brought from
their village, Kiim al-Dinar, in Upper Egypt, to the headquarters of the sahib al-shurta in Lower Egypt. He
mentions that “he laid them out for the lash and gave them with excruciating blows. So they confessed that they

had in their possession the saddles that belonged to the people, the goods, and whatever produce they had looted
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%48 Al-Musabbihi relates matter-of-factly similar narratives involving torture while al-Taniikhi has far more
complicated depictions of the practice (as I will show in Chapter 6). However, these accounts show that torture was
a norm in Fustat and Baghdad during the tenth and eleventh centuries, as al-Mawardi’s and Abii Ya‘la’s texts
confirm.

As for the Saljiiq period, though there is a lack of sources mentioning the use of torture in daily criminal
justice, there are two twelfth-century texts— one literary and the other jurisprudential— that suggest torture still
loomed in these societies. In his Muhadarat al-udaba’, Raghib al-Isfahani (d. sometime in the 6th/12th century)
provides literary traditions in which thieves brag about their endurance of whiplashes as feats of manliness.*** He
puts special emphasis on the fityan’s (urban militia men) abilities to resist the pain of torture which al-Maward1
also claims.

In another work of this chief judge of Baghdad, Kitab al-Hawi al-Kabir fi Figh Madhhab al-Imam al-
Shafi t, al-Mawardi discusses whether beatings and torture are legal means of coercion. Al-Mawardi takes the
traditional jurisprudential stance that a person cannot be responsible for his actions or words when under pain or
duress, even for apostasy, or when he is forced to kill someone. Notably, he excluded two groups: the urban gangs
(shuttar) and brigands (sa ‘alik). He writes, “A beating would be an [illegitimate] coercion, depending on the
degree of pain and harm, except for the urban gangs and brigands who compete to endure a beating. They boast of
their tolerance for the beatings, so it would not be an [illegitimate] coercion for such as they.”**° The words shuttar
and sa ‘alik referred to the ‘ayyarin. al-Mawardi justified the use of torture by the sahib al-ma tina, despite its
prohibition in the bulk of Islamic jurisprudence, thus illustrating clearly his alignment with the administrative
framework of siyasa.

Despite continued opposition from notable religious scholars like Abii Hamid Muhammad al-Ghazalt (d.

505/1111), religious-legal thought in the fifth/eleventh and sixth/twelfth centuries seems to offer a broader
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acceptance of torture, as can be seen in the works of the eleventh-century Hanaft jurist Abt Bakr Muhammad b.
Ahmad b. Abi Sahl al-Sarakhsi (d. 490/1097 or 500/1107).%! Al-Sarakhsi, like his Hanafi predecessors Abii Yiisuf
and al-Shaybani, was adamant in his opposition to torture but he does mention that the Maliki school in Medina
supported it. Al-Sarakhst offers a possibly apocryphal story that is not found in any earlier Hanafi jurisprudential
texts:

There has not been a report from the forebears of our school, may God have mercy upon them, on the

soundness of confessions under the threat of beatings or imprisonment upon a thief, except something that

was narrated from [the ninth century Hanafi jurist] Hasan b. Ziyad (d. 204/820), may God be pleased with

him, that one of the umara’ sent him a message asking him about beating a thief to make him confess. Hasan

b. Ziyad replied, ‘As long as you do not pierce the flesh or expose the bone.” Then he regretted his words.

Hasan b. Ziyad personally went to the court of the amir to stop him from doing so, only to find that the amir

had already beaten the thief until he had confessed and retrieved the stolen goods. When Hasan b. Ziyad saw

the goods had been placed in front of the amir, he said, ‘Never have I witnessed injustice resembling the truth

more than this.”*>
The fact that al-SarakhsT cited this narrative, or that it was even circulating, suggests that Hanafi legal scholars and
other jurists of this period were discussing the benefits of administering coerced confessions. At the same time, the
sentiment in the story wherein the narrator depicts criminal magistrates as able to act decisively and justly with
torture, legitimizes legal sovereignty, such as siyasa. While Hasan b. Ziyad, who personified Muslim jurists, was
opposed to evidentiary torture he was also limited by ethical quandaries. The governor in the tale was
representative of the wider criminal justice system and enforced the law in a manner that achieved a maintenance
of public order. This stands in stark contrast to the steadfast anti-torture stance of the Hanaft school, as well as the
continued opposition of other non-HanafT jurists. This antipathy, or at least unease with torture can be implicitly
seen in administrative discourses. The Siyasat al-Muliik and the investiture letters speak about the need for
confessions from criminals as paramount evidence, but these texts never mention how it is obtained. Yet, coerced
confessions were not always the evidentiary method that was utilized.

In the eleventh and twelfth centuries, the Abbasid caliph attempted to align law along the jurists’

aspirations and expectations and such a development is readily apparent in criminal justice during this period. In
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one criminal case where a man killed and robbed a woman after sleeping with her in 475/1082, the Abbasid vizier
‘Amid al-Dawla (d. 493/1100) and not the sahib al-ma ‘iina directed the interrogation. Ibn al-Jawzi relates “then he
[ Amid al-Dawla] spoke privately to him and treated him gently, so he confessed (fa-stakhlahu wa-latafa bihi fa-
aqarra).* The vizier’s approach contrasts with the usual coercive method used by criminal law enforcers to
extract confessions, and this was deliberate. As I detail above, the Abbasid caliphs in the eleventh and early twelfth
centuries attempted to expand their social influence and authority by aligning with jurists’ and the vizier’s
interrogation methods support this point. However, torture would remain an essential evidentiary practice in
criminal law up till the late medieval Mamluks of Egypt and Syria, attesting to its enduring power that could not be
counteracted by jurisprudential reforms. As in the Abbasid era, punishments in the early Middle period were far
more determined by administrative and discretionary approaches to criminal justice than by jurisprudential

perspectives.

Punishments: Incarceration, and Physical and Financial Penalties

Through the available administrative texts, the main punishments that were at the disposal of law enforcers
continued to be the discretionary penalty (fa zir) in the form of whippings and prison sentencing and Qur’anic
penalties (hudiid). The Abbasid administrative discourses as personified by caliphal letters and one written by
Sahib b. “Abbad advocated harsh punishments, such as excessive lashing, to suppress crime and make an example
of criminals.** In particular, the tenth-century Abbasid caliph al-Ta'i stated in investiture documents that criminals
should be given a number of lashes or years of imprisonment, according to the sa@hib al-ma ‘iina’s discretion.*>
These types of punishments, which had been part and parcel of the practice of the Abbasid imperial period, would
continue in the post-caliphal eras. Indeed, in literary sources, whippings and extended prison sentences were the
norm.

According to al-Musabbihi’s chronicle, most of the thieves caught in the early eleventh century Fatimid era

were whipped and put in prisons, one of these jails was ironically named sijn Yisuf (Joseph’s prison), after the
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biblical tale.**° In his Muhdadardt al-udaba’, Raghib al-Isfahani, describes thieves, urban militiamen, and other
criminals suffering from disproportionate lashings and long prison sentences.**’ Thus, under the rubric ta zir and
now siyasa, these penalties in the form of discretionary whippings and imprisonment were standard procedures
under Buyid, Fatimid, and Saljiiq regimes, and in direct continuity with the Abbasids. But another new non-
jurisprudential punishment, in line with the practice of financial extraction by the shurta, was fining as a criminal
penalty.

Demanding financial penalties for a criminal offense was an established practice in medieval Europe and
seems to have existed in Iraq and Egypt during the early Middle Period, though it is not elaborated in most Islamic
administrative texts, with the exception of a investiture letter for a shihna under Sanjar b. Malik Shah (r. 511-
552/1118-1157), the supreme Saljiiq Sultan who ruled Khurasan and western Persia.**® In the letter, the shikna is
commanded to impose fines for crimes.*? In the eleventh- and twelfth-century literary sources, Abbasid and Saljiiq
criminal magistrates fined suspected criminals whom they could not arrest because of some mitigating
circumstances or who had fled.*® These law enforcers would even loot their houses. Ibn al-Jawzi reports the
following incident in 497/1103-1104 which demonstrates this fact. He states:

In this year (497/1103—1104): the shurta had abandoned the western side and it was taken over by the
‘ayyarun. And the shihna (the officers of the shihna governor) were powerless against the ‘ayyarin, and the
shihna were unable to arrest anyone except the weak and they (the shihna) would loot them and burn their
houses. (The stolen goods) were returned to the nagibin (stewards of the Talibid and Hashemite houses), to
Abi al-Qasim*®! Bab al-Basra and a number of Sunni quarters and to al-Rida al-Karkh*® and its territories,
and then the evil stopped. And then the evil returned, and people suffered under the shihna (the shihna
governor). He (the shihna governor) relied on looting and so the people gathered together to complain to the
diwan (Abbasid administration). It was determined with the two stewards that the payment [to the shihna]
would be one thousand and two hundred dinars, and from it, a payment of five hundred would be imposed

upon al-Karkh and payment of the rest would be imposed on all the other quarters. The weak perished due to
that. It was determined that payment of forty dinars would be imposed upon the people of Tiutha (a quarter in
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the Western Bank), and the steward deducted ten dinars from them. The common people were not able to

fulfill the rest, so these unfortunates went from place to place, begging from well-to-do people. They came

upon Ibn Shirazi the merchant and he gave each of them a dinar in alms...*63
In this narrative, the shihna, in this case, lighazi b. Artuq (d. 516/1122), demanded a financial penalty for multiple
reasons: making up for his inability to arrest the ‘ayyarin, punishing various quarters for harboring these urban
militias, as a financial incentive, as a substitute for looting. The financial penalizing of whole communities was not
out of the ordinary, given that the shihna would occasionally burn quarters of the city for the killing of a guard. Yet
it was clearly based on discretion and administrative precedent rather than on jurisprudence. And this trend of
discretion and administrative precedents in shaping criminal justice continued to manifest itself as seen by the
nature of punishments.

Literary narratives indicate that Qur’anic penalties and executions were implemented as means to preserve
awe and fear, similar to what historians of medieval Europe called “the spectacle of execution.”*** Al-Taniikhi
mentions a tale where the first Buyid Amir Mu‘izz al-Dawla ordered his first sahib al-shurta, Abza'iji, to pick
three thieves from prison to be crucified in order to intimidate the population of Baghdad and reduce disorders.*®®
According to al-Musabbihi’s chronicle, an attempted murder by a thief resulted in crucifixion. Two Christian men
were killed for sleeping with a Muslim woman while the latter was merely beaten, an exorbitant response to the
tense relations between Muslims and Christians in Egypt. A convert from Christianity to Islam and a legal scholar
returned to his original religion and was executed by the sahib al-shurta. Notably, the Fatimid Caliph al-Zahir li-
I'zaz Din Allah (r. 411-427/1021-1036) personally ordered the s@hib al-shurta to take this punitive measure and al-
MusabbihT notes, “then al-Zahir commanded his killing due to the growing talk surrounding him [the apostate].”*¢
Executions served as a means to combat insecurity of government control. Later in twelfth-century Baghdad, an

Abbasid caliph ordered the shihna to crucify some of the ‘ayyarin to diminish the disorder in the city. Executions

were utilized by regimes as a means to enforce public order, but rulers and their criminal magistrates also took
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advantage of discretionary authority and the notion of siyasa to enact new punishments or perform summary
executions.

The appearance of these discretionary punishments in many different societies in this period demonstrates
that it was a prevalent legal phenomenon, even though chroniclers and historians emphasize them as arbitrary
punishments by the government. When rioters killed Italian and Byzantine merchants and looted churches, al-
‘Aziz bi’llah had sixty of them draw a paper lot to decide their fate: to be whipped, executed, or released.*¢” Such
a sadistic penalty had never existed before and was entirely devised by al-*Aziz bi'llah. As the Imam-Caliph of
Fatimid Ismailism, al-°Aziz had free reign to legislate new punishments, reflecting early instances of caliphal law.
On the other hand, summary executions performed by criminal magistrates could be supported by the edict of
siyasa, particularly in responses to mob violence as the actions of the Saljiiq and Abbasid criminal magistrates
reveal.

In 469/1077, sectarian battle erupted between members of two Sunni legal schools, the Hanbalis and the
Shafi‘ts, in Baghdad. In this struggle, a Shafi‘1 tailor from the Tuesday Market in the Saljiiq palace district threw a
brick at the hdgjib al-bab, the royal chamberlain and chief Abbasid law enforcer.*® The chamberlain responded by
killing the man, a response outside of the jurisprudential boundaries, but one that maintained awe and fear. The
historian Ibn al-Jawzi narrates one particular incident of the use of excessive but standard violent reprisals in
Saljiiq criminal justice in his account of the actions by the shihna, Sa‘d al-Dawla, towards another Baghdad mob.
He states:

In the year 481/1088, the people of Basra Gate [one of the residential quarters of Baghdad] began building a
new bridge in Safar [May]. They transported bricks in trays of gold and silver, with trumpets and drums in
their hands. The people of other quarters, including those of the Azaji gate, joined them. They came across a
woman selling water and attacked her, demanding: “For free.” It happened that the [shihna] Sa‘d al-Dawla
was passing through [on the river], and the woman asked for his aid. He commanded that they move away
from her. The Turks [the troops of the shihna] hit them with their batons. The common people drew their
swords and struck the mare of Banamyaz, Sa‘d al-Dawla’s chamberlain, and it threw him off. Sa‘d al-Dawla
was seized with wrath and disembarked from his vessel with a bowman to confront the men on foot. One of

the [common people] attacked him and stabbed him with the end of a spear, knocking him into the mud and
the water. [The shihna troops] attempted to get their hands on this perpetrator, but they were unable to. Sa‘d
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al-Dawla took eight men from the mob who were not armed. He killed one and cut off the limbs from three
of them.**

The shihna’s punitive actions towards these unarmed men did not stem from the impetus to punish a crime, but
from an attempt to restore the unassailable sovereignty of the government. Sa‘d al-Dawla bristled at the audacity
that someone had stabbed him, the personification of the law, and his seemingly arbitrary violence was really
intended to send a menacing message that any strike against a representative authority would not be tolerated.
This event demonstrates how brittle the control exerted by these governments was over urban spaces and
how law enforcement exceeded the limits of tolerable violence. Ibn al-Jawzi, a jurist, emphasized that the men
were unarmed in order to highlight how law enforcers flagrantly disregarded jurisprudential precepts relying on
their authority and political concerns. This tale by Ibn al-Jawzi serves as an example of his critique of siyasa as a
justification for arbitrariness, particularly since his obituary notice on Sa‘d al-Dawla would signal out this shihna
as representative of this tendency, as I will show in Chapter 6. This case highlights that the separation between
Islamic jurisprudence and the military-administrative approach includes the latter’s discretionary use of violence,
which often was disproportionate, for enforcing political authority. Yet another principle of criminal justice that
persisted in the post-Abbasid imperial period, one which Ibn Wahb also had mentioned, was that the sahib al-
shurta had to avoid implementing the Qur’anic penalties in cases where there was doubt and a lack of'evidence.
In a caliphal investiture document (transcribed by Hilal al-Sabi’) for an amir (presumably a Buyid amir of
Baghdad), the text cites the hadith about avoiding the Qur’anic penalties in cases of deficient evidence in its
section on criminal justice. The text advocates that the sahib al-shurta reexamine the suspect and release him from
prison if there is sufficient cause by stating “whoever is clearly innocent, let him be on his way and do not inflict
injustice upon him.”*’% In stronger terms, the Abbasid caliph al-Ta’i‘ li-Amr Allah writes in another investiture
letter, “Verily, the Commander of the Faithful cannot bear the shedding of the blood of a Muslim or a confederate

(dhimmi) unless it is thoroughly valid.”*’! However, such sentiments may have been rooted in ideals rather than
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practical realities. In the tenth century, the Abbasid caliphs held little to no military authority and had no
jurisdiction over criminal justice. These circumstances changed with the ascension of caliph al-Qadir bi’llah and
his successors who exerted much more influence over criminal law enforcement. However, as I will demonstrate in
the following chapter, there was rarely any significant oversight over the ashab al-shurta and the shihna, and the
results were significant corruption and even homicide. The literary narrative expresses a palpable fear in the
populace that innocents would be persecuted unjustly by the criminal justice and the penitentiary system. Yet,
continuing a practice from the Abbasid era, the Buyid regime under Fakhr al-Mulk did give occasional amnesty to
prisoners and released them during this governor’s term of office in Baghdad.*’> With few exceptions, Islamic
criminal law in these metropolises operated according to discretionary authority and government procedures as

embodied by siyasa.

Conclusion

With the fall of the Abbasid empire, politics and law in the Islamic Near East underwent a sea change. Law
enforcement was reflected in the new style of post-Abbasid sovereignty, diminishing, expanding, or multiplying
and intertwining, as in the cases of the Buyids, Fatimids, and Saljiigs, respectively. At the same time, the legal
institutions reflected the intertwining and often turbulent political, economic, and social currents in an ever-
morphing urban environment. Despite all of these changes, the Buyids, Fatimids, and Saljiiqs maintained a
continuity with the Abbasid past by continuing the methods and expanding the jurisdiction of the shurta as well as
of analogous bodies. These law enforcers held total authority over criminal justice and, later, between the tenth and
twelfth centuries, this legal system became the status quo in much of the Islamic Near East and the Mediterranean.
Although these post-Abbasid empires did not introduce dramatic innovations in the methods and approaches of
Islamic criminal justice—with the exception of introducing monetary penalties - this Middle period saw the

emergence of a new theoretical framework for understanding these non-jurisprudential frameworks, that of siydsa.
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The Buyids' takeover of the Abbasid empire presented challenges where the articulation of politics and law
for a post-caliphal era was needed. In response, scribes and officials of the Buyid empire re-envisioned the term
siyasa as government law that encompassed the customs, precedents, and discretionary authority of rulers and law
enforcers within a legacy that stretched back to the ancients. By giving a name to these undefined procedures and
approaches of the criminal magistrates and policemen that constantly clashed with Islamic jurisprudence, these
secretaries and administrators legitimized the authority and activities of the shurta and the religious-political divide
necessary for it. Siydsa as government law spread outside of Buyid territories and became prevalent in
administrative discourses across the Islamic Near East, such as in the Ghaznavid and Fatimid empires, and
persisted into the Saljiiq period. Thus, the rise of siydsa reflected a new conception of legal sovereignty. Ironically,
this new non-caliphal Islamic sovereignty in law would also extend beyond government authority into the agency

of the very populaces they sought to control.
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Between the tenth and twelfth centuries, Islamic criminal justice was remodeled. From being the exclusive
prerogative of military elites, it now included jurists, judges, notables, urban militiamen, and even ordinary
members of the populace. The legal sovereignty of the caliphs and their military law enforcers, which had
manifested itself in criminal law, now had become diffused among the populace—the very people who these
government authorities sought to control through punitive and policing means. This legal shift dramatically altered
the dynamic between ruler and subject. Regarding judges’ jurisdiction over criminal justice in the twelfth century
Saljiiq period, Christian Lange observes that “the pendulum seems to have swung back somewhat in favor of the
qadi.” This new trend culminated in judges becoming prominent criminal magistrates in Egypt and Syria
throughout the Islamic Near East in the late Middle period (1256-1516). J.S. Nielsen also notes that the urban
populace in the cities acquired a degree of criminal jurisdiction during the late Middle period. However, while
historians have observed this change, the causes and implications of this transformation of criminal law in
premodern Islamic societies during these periods have never been fully elucidated.*”?

The appointment of jurists, militiamen, and notables as criminal prefects, or at least as authorities with
some criminal jurisdiction, reflects the evolution of the ‘ayan/amir system on a legal level throughout this period.
The ‘ayan/amir system represented a reciprocal relationship between the army and urban elites throughout the
central lands of Islam, where the former (new conquerors and their officers) used the latter (a mix of patricians,
jurists, strongmen, and merchants) as intermediaries with the populace.*’* The ‘ayan/amir system epitomized the
nature of society in the Middle period, paralleling the distribution of power and authority characteristic of
European societies in the Middle Ages. Unlike the imperial Abbasids and early Fatimids, the Buyids, the Saljigs,

and the later Fatimid and Abbasid caliphs were constantly challenged and threatened by a far greater proliferation
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of militias and mobs than ever before.*’> Sectarian conflicts, riots, and rebellions by garrison troops were
symptomatic of cities afflicted by social and economic turmoil and by an escalation of violence. Given the fact that
these sovereigns did not have the level of militarized control, which had been bolstered in the Abbasid era by
economic prosperity and military supremacy, they depended on the cooperation of influential members of the
populace that they now needed more than ever in a period in which their authority was embattled and subjected to
intense pressures. Under these circumstances, opportunities were now open for notables, jurists and judges, urban
militiamen, and commoners to assert their agency and take part in the administration of criminal law that had once
been kept from their reach. Thus, criminal justice had transitioned from a top-down practice to one that had both a
vertical and horizontal enterprise.

In this chapter, I study how the boundaries of criminal law expanded as the law itself became a site for
competing authorities and influences in capitals plagued by both natural and man-made crises. I examine how this
evolution of criminal justice was an adaptation to dynamics of change on so many different fronts. The ‘ayyarin
(urban miltias), ‘@mma (common people), a variety of ‘ayan (urban notables), as well as judges and jurists took
agency over criminal law that had been closed to them for so long. With the rise of criminal authorities who were
not military elites, but merely empowered individuals, the populaces demanded accountability from the criminal
magistrates and police chiefs and the rulers could not afford to ignore them. Thus, in this period, criminal justice
like Islamic sovereignty started to become a collaborative effort rather than merely an extension of political

authority.

Bitter Enemies and New Law Enforcers: The ‘ayyariin and Criminal Justice

Between the tenth and twelfth centuries, the ‘ayyariin, urban militias made up of members of the population
who challenged the government, became very powerful. Abbasids, Buyids, and Saljigs attempted to diminish their
by incorporating them into criminal justice and law enforcement.*’® Although the imperial Abbasids had utilized

former ‘ayyarin — whom they called tawwabiin (repenters)—as informants, and at times as guards, the
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employment of these urban militiamen significantly accelerated during the Buyid and Saljuq eras. A number of
‘ayyar leaders were given ranks in the upper hierarchy. However, sectarianism, as well as financial and military
crises, transformed the ‘ayyariin into dangerous rivals to Abbasid, Buyid, and Saljiq sovereignty in Baghdad,
making them simultaneously, if paradoxically, a source of law enforcement recruitment and of instability.*”’

These urban militias increasingly took over the city neighborhoods, wresting control from central
authorities and making fulfillment of the duties of the shurta difficult. They also had well-defined objectives and
hierarchies that made them vastly different from the spontaneous mobs or militias, such as the ahddath or
Hashemites forces, that served urban notables and the government, as I will discuss below. The proliferation of the
‘ayyarun represented one of the foremost threats to political stability and control because of their well-knit
solidarity and martial prowess. What led to their proliferation in this period?

The answer is the crisis of legitimacy that faced the Buyid and Saljiiq regimes. Buyid- and Saljug-era
narratives relate that the inhabitants of Baghdad formed or joined these bands of men for various reasons: to escape
from their low position in society, express their outrage with government actions such as excessive financial
extraction, sometimes to pursue chivalric principles, or, most importantly, follow the promise of financial prospects
and power.*’® In fact, some members of the notables with pedigrees either joined the ‘ayydriin or had connections
to them, demonstrating the growing influence of these urban militias. The shurta and shihna had severe difficulties
maintaining order in a city with so many chronic and intertwining issues.

With the exceptions of some periods of stable and strong rule, such as during the reigns of the Buyid Amir
Adud al-Dawla and the Saljuq Sultan Alp Arslan, law enforcement faced a laborious undertaking to battle the

‘ayyarun for control of Baghdad’s streets. These urban militiamen killed guards and criminal magistrates, and they

were elusive to catch, disappearing easily into the populace. As they received some backing from notables, the
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shihna would search, arrest, or even kill patricians under the suspicion that they were members of the ‘ayyarin or
at least had some connection with them. Frequently armies had to restore order in Baghdad when military and/or
religious factionalism and the ‘ayyariin’s domination reached fevered pitch.*”” However, excessive violence could
only briefly solve this issue, so successive governments of Baghdad decided to rein in these urban militias by
bringing them into the criminal justice fold. It should not be surprising that the eleventh-century Abbasids, whose
sovereignty depended upon the cooperation of the ‘u/amda’ and notables, and who lacked military forces, would
energetically pursue a policy of recruiting law enforcers from the general population.*

This evolution is most apparent in the chief of the ma “na, Muhammad b. Nasawt (d. 452/1060), who
summoned a group of ‘ayyariin and appointed them as deputies and commanders of the watch in 421/1030.*! In
fact, in 425/1034, the chief of the Talibid notables of Baghdad, Sharif al-Murtada, summoned the leaders of the
‘ayyarin to his residence and issued an ultimatum with three choices:

“Whoever repents, I shall accept it and his life is spared. And whoever wants to serve the government will

be recruited and will serve with the authorities of this land. And lastly, whoever wants to leave, can leave

safely within three days.” With the exception of one of their leaders who repented out of fear, the ‘ayyarin

refused and took the third option.*?
Thus the government sought to incorporate the ‘ayyariin, not just into policing but also into the upper echelons of
law enforcement, which meant that the rulers had accepted a loss of urban control. However, this new reliance on
militiamen as a source of manpower for the ma 7ina meant that these law enforcers were now less trained militarily
and therefore ill-equipped to face the mounting challenges. Despite some successes in the government’s exerting of
punitive authority in eleventh-century Baghdad, the new social composition of the ma %na resulted in them
becoming militarily weaker and more vulnerable to the non-governmental ‘ayyarin’s assaults.

The lowest point for the ma ‘iina occurred with the mushrooming of the ‘ayyariin’s uncontested occupation

of the city in 425/1034, when the Buyid regime assigned these urban militias the duties of levying taxes on shops
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and even on brothels—traditionally the business of the ashab al-ma ‘ina and ashab al-masala.*®® The militia
leaders began to refer to themselves as commanders. The government acknowledged that the ‘ayyariin ruled the
city, and government officials made a deal with the leader of the ‘ayyariin that granted him a percentage of the
levies and two large boats, in exchange for maintenance of order on the eastern side.*®* The non-governmental
‘ayyarin and the ma ‘iina were in competition to swell their ranks, but obviously the urban militias held the
advantage in this period. There was also an added element of antagonism toward the ma %ina because they levied
taxes on the population, as well as killing and exiling ‘ayyariin and religious figures, including notables whom
these law enforcers accused of inciting sectarianism.

In 422/1031, the chief criminal magistrate Muhammad b. Nasaw1 found a member of the ‘ayyariin, killed
him, and then looted his house.*®® In response, the ‘ayyariin forced the chief criminal magistrate to flee.*3® This
chain of events started a recurrent pattern with Muhammad b. Nasaw1, in which he attempted to suppress the

‘ayyarun and they counterattacked, causing him to take flight. The ‘ayyarin had a particular antipathy toward this
chief criminal magistrate through the decades, continuing to attack him at his residence and afterwards looting and
burning it, killing his comrades, and, much later, severely wounding him. At one point, they requested that the
Buyid government not appoint him as the sahib al-ma ‘iina.*s’

By the end of the Buyid period, law enforcement faced its most traumatic era. The ‘ayyarin ruled the
streets and neighborhoods of Baghdad and made their dominion felt when they killed two ashab al-ma ‘iina, a
number of ashab al-masalah (Commanders of the Watch), and countless policemen.*®® As a result of losing their
monopoly on violence, the ashab al-ma iina were constantly fleeing from the city. Unlike the mismanagement of
Buyid governments in previous periods, the collapse of policing power was precipitated by the law enforcers’ lack
of means to maintain control. The varied causes for this predicament of the ma #na lay in the intertwined forces of

scarcity of military recruits, economic decline, and the diminished legitimacy of the ma %na in the eyes of much of
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the population. Despite the government’s inability to stem the tide of the ‘ayyarin through conscripting them into
the ma ‘iina, the Abbasids in the Saljiiq era would attempt this again in the twelfth century as once again they faced
a city dominated by these urban militias.

During the first Saljuq civil war, 485-498/1092-1105, the ‘ayyarin predictably reappeared following their
disappearance for a decade from the accounts in the chronicles.*® The ‘ayyarin exhibited the same patterns of
ascending to influence and power in periods of political and economic instability as they had once displayed in the
Buyid era. Furthermore, they banded together to provide solutions for their survival and livelihood in an era of
uncertain government authority. A detailed passage from Ibn al-Jawzi supports this argument: “In this year
[492/1098-1099], prices increased, the rain stopped, the price of a kurr [of wheat] reached ninety dinars, and
people were dying on the roads. The power of the ‘ayyariin grew in the neighborhoods [of Baghdad].”*** Ibn al-
Athir also relates that Sunni-Shia sectarian strife in Baghdad in 497/1103—1104 contributed to the proliferation of
these militias.**! Thus, the chronicles establish a correlation between economic and social disturbances and the
‘ayyarun. This chaotic violence would only be exacerbated by a civil war in the Saljiq empire between Barkyariiq
and his half-brother, Muhammad b. Malik Shah, which lasted between 493/1099 and 497/1103-1104.

In this period, ‘ayyarin killed guards and shihna troops, pillaged the city, and even pushed the shurta out
of the western side of Baghdad.**?> Although the shikna and Abbasid law enforcement attempted numerous times to
pursue, arrest, suppress, and execute ‘ayyarin, their results were decidedly mixed. It was only with the end of the
first Saljiiq civil war and the succeeding stability ushered in by Saljiiq Sultan Muhammad b. Malik Shah from
498/1105 to 511/1118 that a decline in ‘ayyarin activities ensued.*> However, as I discussed in Chapter 3, civil
wars and the splintering of Saljiiq empires into principalities resulted in greater social, political, and economic

turmoil and the ascendance of these urban militias. Under these circumstances, the Abbasid caliph al- Mustarshid
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(r. 512-529/1118-1135) and his vizier, Jalal al-Din Hasan b. Ali b. Sadaqga (d. 522/1128), were open to the
recruitment of the ‘ayyarin in 514/1120-1121.

In this year, the troops of the Abbasid chamberlaine engaged in battle with a group of ‘ayyariin, encircling
the militias for fifteen days. However, the ‘ayyarin escaped on boats and headed to the residence of Jalal al-Din
Hasan b. Ali b. Sadaga, where “their elites (a ‘yanuhum) showed repentance (azharu al-tawba), while a group of
them left to engage in highway robbery.”*** As this account demonstrates, the Abbasid so-called tawba program,
which incorporated former criminals and urban militiamen as government officials, mostly law enforcers, or
informants, continued into the Saljiq period. On the other hand, the passage shows that these regimes still had an
obstacle in common—that is, convincing a number of ‘ayyarin to reform and join government ranks. There was an
added problem in even trusting them. In the dire economic circumstances and facing the Saljiiq law enforcers’
capricious financial extractions, the ‘ayyariin and their associates and supporters among the notables and common
populace favored looting and building up the power base that they enjoyed on the western side of Baghdad. In fact,
the advantages enjoyed by the ayyariin working in opposition to authorities can be seen in the fact that some law
enforcers, and even members of ruling classes, including relatives of sultans and viziers, would collaborate with
them in their crimes. However, these urban militias were unreliable but powerful, the governments still relied on

rest of the general population for recruitment and support.

Giving Power Back to the People: Commoners as Recruits and Supporters of the Shurta

The chronicles of Ibn al-Jawzi (d. 597/1201) and his grandson Sibt b. al-Jawz1 (d. 654/1256) mention a
particular facet of daily life in Baghdad in their biography of Abtu ‘Abd Allah Muhammad b. “Ali Damaghani (d.
478/1085), an eleventh-century Abbasid chief judge. Ibn al-Jawzi relates the following:

He was born in Damaghan (a town in northeastern Iran) on a Monday night, eighth of Rabi" II year 398

(December 22, 1007), and studied jurisprudence in his land. Then he entered Baghdad on Thursday, 26th of

Ramadan, 419 (October 10, 1028)... and suffered poverty in his pursuit of knowledge even under the light
of a guard’s lantern.**?
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This brief anecdote adds depth to our understanding of the inhabitants of Baghdad and their relationship to law
enforcement in this period. Immigrants, and even nonimmigrants, who tried to make their way in this city without
social networks, privileges of birthright, or a steady occupation, faced destitution—particularly in this period
during which the irrigation system again fell into disrepair, provoking yet another economic crisis.**® So, it is not
shocking that an enterprising student like Damaghani from a faraway land took work as a guard to make ends meet
when the ma iina opened up recruitment to any person without a military background. George Makdisi notes that
biographies of a number of Abbasid-Saljiq jurists and judges from the eleventh and twelfth centuries mention them
having been guards early in their lives. As I stated above, the Abbasid caliphs in the late Buyid period lacked
military forces, so they had to rely on recruits from among the populace. With some financial prospects, it is not
surprising that commoners, particularly new arrivals, would flock to these positions. In fact, finding guards among
the lower classes as a practice continued into the Saljiiq era.

Ibn al-Banna’ mentions that guard stations were huts, fully demonstrating the lowly prospects of the office
and a decline in respectability of their roles as opposed to the earlier Abbasid periods.*” Unfortunately, these
commoners were also left far more vulnerable, without military skills or armor, as shown by numerous fatalities
listed in the late Buyid and Saljuq periods. However, given the far more limited resources that these governments
enjoyed than the imperial Abbasids, something that can also be seen with the Fatimids, it is clear that governments
actually had little choice.

S.D. Goitein mentions that eleventh- and twelfth-century Geniza documents relate that Egyptian Jews
worked as night watchmen and in auxiliary forces that policed Jewish communities to collect their poll taxes. In
some documents, Jewish watchmen received a salary consisting of loaves of bread and % or 1 dirham per week.**3
This detailed information reveals several facets of criminal justice in Egypt during the Middle Period. First, given

the paltry salary, it is evident that the Fatimid regime had recruited commoners, including non-Muslims, into the

498 K hidr Jasmin Duri, Society and Economy of Iraq under the Seljugs (1055-1160 A.D.) with Special Reference to Baghdad (Ann Arbor:
University Microfilms, 1970), 30; Ibn al-Jawzi, al-Muntazam, 15: 171, 227, 347.

497 George Makdisi, “Autograph Diary of an Eleventh-Century Historian of Baghdad—IV,” Bulletin of the School of Oriental and
African Studies 19, No. 1 (1957): 28.,” Bulletin of the School of Oriental and African Studies 19, no. 1 (1957): 28.

498 Shelomo Dov Goitein, 4 Mediterranean Society, 2: 86, n. 36, 96-99, 379.

158



lower hierarchy of law enforcement. The fact that this social-legal phenomenon occurred during the Middle Period
in the Near East and Mediterranean under various governments suggests that rulers realized that maintaining public
order outweighed protecting their own privileges. In fact, new challenges had made the prospects of law
enforcement so dire that rulers relied on the support of the common people, as seen in the following two instances.
In 415/1024, al-Musabbihi reports that troops made up of Black freedmen joined mobs from surrounding

villages in Upper Egypt to loot the city of Fustat. Badr al-Dawla al-Nafidh, the sahib al-shurta of Cairo (and the
head of the whole criminal justice system in Egypt), came with a group of ghilman (freedman troops) and rijal
(policemen) to secure the land.**® The reigning Fatimid Caliph commanded that Badr al-Dawla al-Nafidh circulate
a message to the populace that they had to leave to kill any of the rebellious Black troops who attacked them and
their houses. At first, Badr al-Dawla al-Nafidh negotiated with rebels who stated they were starving and gave them
rations, promising that spending would be lavished upon them. However, the next week, these malcontent troops
descended on Lower Egypt and ransacked the coast and dwellings there. Badr al-Dawla al-Nafidh attempted to
attack them with his men, but they routed him.>* Shockingly, it was the common people who succeeded in
accomplishing this task that their law enforcers could not. Al-Musabbiht narrates:

Then the common people armed with weapons went out against them and men and women would fight from

the roofs of their houses with rocks, mortars, and pottery. The porters and naphtha men came forth and

defeated them. The people closed their shops and prepared. They made ditches around them. None of the

looters and rebels approached a street or an alley or trespassed upon the coast known as Bima. The amir

Mi‘dad, a number of military commanders and saqaliba of the palace descended and ejected the looters and
rebels out of the land to [the village of] Muqis.*"!

This passage shows that a paradigm shift had occurred in Islamic society where the shurta had lost their
monopolization of legitimate violence as law enforcers to common people who performed their duty in this
instance. Yaacov Lev sees the shurta’s failure to defeat these marauders as an indication that they were not
equipped to face such challenges, but I see these turn of events as revealing the limits of government control, one

that has manifested itself time and again in various societies until the present.’°? Rather, the shurta’s facade as
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ultimate arbiters of law and order had cracked in the Middle Period as the populace spontaneously demonstrated in
this incident. This sequence of events was also paralleled in the narrative above about the ‘ayyariin’s activities in
Baghdad during 514/1120-1121. The ‘ayyariin who did not repent ventured into the Sawad, the agricultural basin
of Baghdad, and people of that area killed them and sent their heads to the Abbasid capital. Again, commoners
accomplished the task that the law enforcers could not perform. This decline in the government's dominance of
legitimate violence also presented problems with the rise of sectarianism, a chaotic violence linked to the affairs of

the urban populace.

Criminal Justice during Periods of Urban Sectarianism

As seen throughout the last two chapters, sectarianism dramatically shaped criminal justice in Egypt and
Iraq during the Buyid and Saljiiq periods. In the mid-tenth century, the Sunni Abbasid Empire collapsed, and Iraq
as well as northern and western Iran was taken over by a regime that subscribed to Shia doctrines, the Buyids .
Each of these regimes sought to establish new social-religious hierarchies and had their criminal magistrates and
policemen enforce new edicts or protect the newly formed order. In these societies previously dominated by Sunnis
and wracked by social, economic, and political upheavals, the ascendancy of Shi‘ism generated at best a fractious
atmosphere and at worst sectarian mobs.’* These governments, including the Sunni Saljiigs, assigned the
unenviable task of suppressing religious strife to their law enforcers, but the criminal magistrates and policemen
were ineffective because they simply concentrated on monopolizing violence. Administrative approaches to
criminal activity inevitably escalated the chaos even if they succeeded in diminishing it for a time. Communal
violence in Islamic cities arose from continuous conflicts, often sectarian, between various quarters of the city.
These disorders could only be mediated or initiated by the cities’ inhabitants, and criminal law enforcement had to

be cognizant of those local dynamics.
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A surviving investiture letter of a sahib al-shurta for the city of Wasit in Iraq, likely written sometime in
the 360s/970s, highlights that sectarianism remained a top priority for criminal justice.’** The letter, written by the
scribe Abii Ishaq Ibrahim al-Sabi, on behalf of the Buyid amir ‘1zz al-Dawla (Bakhtiyar), says:

Our majesty, the Amir ‘Izz al-Dawla, and our lord, the Vizier, decree the appointment of Abi al-Hasan to the
ma ‘ina in Wasit with its proclamation of this investiture of security throughout all of Wasit’s surroundings
to anyone who seeks evil, behaves in a lewd way, stirs up dissension (fitna), openly carries a weapon, and
instigates the rise of partiality, factionalism, and speech in matters of belief. Whoever does that has forsaken
himself. Root out these activities and enforce the punishment in this city. He—may God elevate his order—
and the Vizier—May God extend his authority—command Aba al-Hasan to seek out and pursue those
people, arresting whoever is found, dispatching them to jail, going far in chastising and correcting them,
implementing the hudiid and the exemplary punishments (al-ttankil) upon them, compelling the people of
every quarter from Wasit to look out for anyone from those factions in [the quarters], relaying information
about him and guidance on his affair in order to proceed and act in his case with a duty to resolve the fitna
(strife) along with him. He [Abu al-Hasan] should instruct a group of the elites and the common people, in
order to deal with him and imprison him. And let the one present inform the one who is absent, God
willing.>%
As this investiture letter shows, sectarianism, which the contemporary geographer Muqaddasi observed in his
travels, plagued the region in the late tenth century. These religious conflicts provoked anxieties in the Buyid
amirate of Iraq. The portrayal of urban sectarianism in this letter corroborates other sources. In a manner similar to
Sahib b. “Abbad’s instructions to the governor in Chapter 3, the government advocated harsh, Qur’anic
punishments and imprisonment as solutions to this strife. However, the letter also instructs the newly appointed
sahib al-shurta of Wasit to collaborate with the population to suppress sectarianism, which is highly significant
because it shows the instrumental role that the ‘ayan/amir system played in criminal justice. These law enforcers
needed the cooperation of the local population to navigate the distinct social-religious dynamics unique to the city
while simultaneously maintaining public order at the behest of their government masters. This relationship between
notables, population, and criminal magistrates and rulers would define sectarianism in Baghdad for centuries to
come.

The first Buyid amir, Mu‘izz al-Dawla, changed the social-religious hierarchy of Baghdad during his rule,

with deep-seated impact on the city, extending to the reigns of his successors and even the Sunni Saljigs. Although
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Mu'‘izz al-Dawla was a Zaydi Shia, he supported the Imamis, the dominant Shia group in Baghdad.>* Under
Mu'‘izz al-Dawla’s reign, Imam1 Shias in Baghdad were free to practice their rituals publicly. This was
unprecedented because they had formerly been restricted by the Sunni Abbasids.’®” In 352/963 and 353/964, under
Mu'‘izz al-Dawla, two Imamf religious occasions were openly commemorated: the ‘Ashiira and Ghadir Khumm.*%
During the celebration of Ghadir Khumm, Mu‘izz al-Dawla had fires stoked at the majlis al-shurta (headquarters
and court of the shurta) as a warning to the populace not to make any trouble. Despite the diminution of the
shurta’s role in this period, the Buyids still needed them to maintain public order, particularly with the rise of
sectarianism. The celebration of Ghadir Khumm was particularly important because it is believed by Imam1 Shias
to be the moment in history when the Prophet Muhammad nominated his cousin “Ali to the caliphate.
Consequently, they claimed that this event signified that only the descendants of “Ali and Fatima should be the
leaders of the Muslim community. The religious observances of such events as Ghadir Khumm attracted the
antagonism of Sunnis, who felt that these commemorations challenged the legitimacy of their past and present
leadership. That the Sunni Abbasids in the early Buyid period held no power accentuated the fears of some
members of the Sunni community. Sectarian mobs further destabilized Baghdad and the rest of Iraq.’*” Hashemite
and Talibid notables would engage in battle with their followers due to sectarian and elite rivalry.’!° The
destabilization allowed other non-state actors, such as the ‘ayyariin, to support or exploit the religious factionalism
to their advantage and allowed them to present a serious challenge to law enforcers.

The Buyid rulers and their criminal magistrates would enforce punishments: lashings, the death penalty
(sometimes in gruesome and inventive forms, e.g., drowning sectarian notables from various factions together),
imprisonment, the banning of sectarian preaching, storytelling, and public religious rituals, and even exiling Sunni
and Shia jurists and theologians. However, the effectiveness of these methods and edicts was either doubtful or

temporary. In fact, Buyid-era shurta could ignite sectarianism by sanctioning and lending aid to one religious
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faction, or even in one case in 437/1046 redirecting a quarrelling mob of Shi’is and Sunnis to unleash their

S These law enforcers did not have the necessary and subtle tools or

violence upon Jewish inhabitants instead.
even inclination to effectively stem chaotic violence rooted in social-religious, political, and economic
disenchantment. Ironically, the populace’s mutual hatred for the shurta extended beyond social-religious lines to
unite these warring factions.

In 442/1050-1051, a sectarian conflict between two Sunni (Qala’'1n and Bab al-Basra) and two Shia (Karkh
and Bab al-Sha‘1r) neighborhoods prompted the government to order the sahib al-ma ina Muhammad b. Nasawi to
cross from the eastern to the western bank of the city to end it. However, in an unexpected turn of events, these
warring religious factions were united by a shared loathing of Muhammad b. Nasaw1, a hated law enforcer, and
they threatened to burn down their own stores and markets if this sahib al-ma ‘una entered their neighborhoods.
They eventually made peace with each other and began to tolerate each other’s rituals.’'? Though this accord lasted
only a few years, the event was a stunning indictment of the government’s brutal attempts to suppress sectarianism.
These dynamics between criminal law and sectarianism in the Buyid-era would continue into the Saljiiq period.

In spite of the greater militarized control and economic prosperity Saljiq rule brought to Baghdad as I
discussed in Chapter 3, religious factionalism continued to present challenges to Saljiiq and Abbasid governments,
now with a new factionalism between Sunni legal schools. The Abbasid—Saljiq rivalry extended to a conflict
between two Sunni religious factions: the Hanbalis and the Shafi‘ls of Baghdad. In their bid to extend their
influence, the Abbasids adopted Sunni traditionalism as an official doctrine and largely favored the Hanbalis in
theological disputes and sectarian conflicts; in turn, the Hanbalis legitimized the caliphate through their allegiance
to the Abbasids. Makdisi cites the Hanbalt traditionalist Ibn al-Baqqal (d. 440/1048) to support this line of thought.

According to al-Baqqal, “The caliphate is like a tent, and the Hanbalis are its tent ropes; if the tent ropes fall, the

5" Ibn al-Jawzi, al-Muntazam, 15: 302.
512 Ibn al-Jawzi, al-Muntazam, 15: 325; Ibn al-Athir, Kamil Fi Al-Tarikh, 9: 561.
163



tent is sure to follow.”*!® The Saljiigs counteracted Abbasid religious influence in Baghdad with their support of
the Shafi‘s through their building of the Nizamiyya madrasa (college).

The powerful and influential grand vizier, Nizam al-Mulk, founded this higher learning institution. He
subscribed to a theological belief known as Ash‘arism, which opposed literal interpretations of references to God’s
attributes in Qur’anic verses. The Hanbalis in that era followed a traditionalist theological school that interpreted
those references literally, as they believed the early companions of the Prophet and his successors did. Shafi‘t
adherents of Ash‘arism accused the Hanbalis of anthropomorphizing God and falling into disbelief. Nizam al-Mulk
sent an Ash‘arT preacher named Abii Nasr Ibn al-Qushayri (d. 514/1120)°'* to Baghdad to lecture in the Nizamiyya

madrasa. In his sermons, Ibn al-QushayrT defamed the Hanbalis as anthropomorphist’s,>!'

an accusation they
denied.’'® Although the Shafi‘ls were far fewer than the Hanbalis, Nizam al-Mulk left them feeling empowered.>!”
Such provocations prompted clashes in the street between the Shafi‘is and the Hanbalis, which resulted in
involvement of the mobs and the shihna’s troops.

In these bouts, the shihina made reprisals against the Hanbalis and their supporters. In 469/1076, the shihna
of Baghdad endeavored to harm Abii Ja“far (d. 470/1077). As the dominant leader of the Hanbalis in Baghdad and
the first cousin of the Abbasid caliph al-Qa’im, Abii Ja“far was a major figure in Baghdad society and an obstacle
to Nizam al-Mulk’s policies.’'® At that time, Abii Ja‘far feared the shihna of Baghdad meant to kill him, so he went
to the caliphal palace to complain.’!® A year later in 470/1077, the shikna and the ‘amid (civil governor) attacked

and massacred a mob in response to the latter’s assault upon the Nizamiyya madrasa and a nearby house belonging

to Nizam al-Mulk’s son, Mu’ayyad al-Mulk (d. 494/1101).52° Nizam al-Mulk felt the Abbasid caliphs and their
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viziers were behind the Hanbalis’ and mob’s violence against the Shafi‘Ts and the Nizamiyya madrasa.”*! In
471/1078, he reinstated the shihna, Sa‘d al-Dawla Goha'rin, who drunkenly made a show of force, with his troops
pounding on drums outside the caliphal palace and going so far as to wield a spear and demand in a threatening
tone that the Abbasid caliph’s vizier, ‘Amid al-Dawla (d. 493/1100), show himself or risk an attack on the caliph’s
residence.”?? ‘Amid al-Dawla feared Sa‘d al-Dawla Goha rin meant to kill him. He felt he had to escape Baghdad
and travel incognito to reach Nizam al-Mulk in Shiraz, southwestern Iran, to convince him to call off the shihna.
As chroniclers convey, the Abbasids’ and Saljiqs’ attempts to de-escalate violence by monopolizing it only further
stoked the flames.

Even though the Abbasids and the Saljiigs avoided the incompetence and corrupt chaos of the late Buyid
period by preventing the deaths of top criminal magistrates, they fell into the same pitfalls as their predecessors
with ruthless responses to disturbances or criminal activity that undermined their goals of security and maintenance
of public order. This war between authorities and the discontented masses in religious conflicts spiraled out of
control to such an extent that militarized sovereignty would eventually implode.

In 482/1089, the residents of the Sunni urban quarter of Bab al-Basra raided al-Karkh (the largest Shia-
populated quarter in Baghdad), killing one of its inhabitants and wounding another. In the ensuing conflict,
Khumartegin, the deputy shihina who held control of the city in Sa‘d al-Dawla Goha'rin’s absence, took the side of
al-Karkh over Bab al-Basra.>?* His favoritism toward al-Karkh was unsurprising because the Saljiiq government
had built up animosity for the inhabitants of Bab al-Basra over the conflict between the Hanbalis and the Shafi‘ts.
Furthermore, the people of al-Karkh rarely made trouble for the government, and they supported Khumartegin with
supplies and provisions. Predictably, the Abbasids championed the Sunni-Hanbali Bab al-Basra, commanded the
shihna to cease his assaults, and called on the inhabitants of al-Karkh to adopt Sunnism. This forceful attempt by

the Abbasids to impose Sunnism predictably caused a massive riot, which the criminal magistrates and the Abbasid
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vizier Abii Shuja al-Ruidhrawart were unable to suppress. The ineffectiveness of the Saljiiq and Abbasid officers
became clear when the caliph called on the services of Sayf al-Dawla Abu ’I-Hasan Sadaqga (d. 501/1108), the head
of the Mazyadids, who were a powerful confederation of Shia Bedouins in Iraq,>** to restore peace by inflicting
violence upon the Sunni quarters.>?®

The fact that the Abbasids and Saljiigs had to rely on the Shia-Bedouin confederation to restore order
signaled the collapse of their attempts at law enforcement as well as sovereignty. The sheer strength of the Saljiqs’
rule of Baghdad, through militarized control (together with support from Abbasid criminal magistrates), and the
flourishing economy, should have diminished these disorders. However, the hubristic wielding of authority by the
Abbasid and Saljiiq officers and officials undermined the fabric of society and their sovereignty to the extent that
they had, ironically, to depend on nomads outside of their society to deal with these disturbances.

The ultimate denouement of their ability to provide peace came in 502/1109, when Sunni and Shia districts
ended their hostilities for the rest of the Saljiiq era. The killing of the Shia Bedouin Mazyadid ruler Sayf al-Dawla
(d. 501/1108) by the Saljiiq sultan Muhammad b. Malik-Shah (r. 498-511/1105-1118) caused the inhabitants of
the Shia districts to fear further reprisals from their Sunni rivals. In consequence, they decided to seek
reconciliation with their Sunni neighbors. They took the opportunity during the Sunni inhabitants’ annual
pilgrimage in Sha‘ban/March to the tomb of Mus‘ab b. al-Zubayr (d. 72/691).3%¢

Between the late fourth/tenth and early fifth/eleventh century, some Sunni inhabitants of Baghdad had
conceived of making this pilgrimage to Mus‘ab b. al-Zubayr’s grave as a response to the Shia pilgrimage to the
nearby tomb of the seventh Imam Miisa al-Kazim b. Ja far (d. 183/799).5%" Later, in 502/1109, members of Sunni
communities in Baghdad decided to take their pilgrimage route through al-Karkh as a provocation to the Shia

inhabitants there, but groups from al-Karkh met them with incense, chilled water, and perfume and conveyed them

joyfully out of their quarter. Touched by this display, when the Shias of Baghdad made their pilgrimage to the
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Imam Miisa al-Kazim and to other tombs, the Sunnis did not assault them.>*® Ibn al-Athir, our source for this
account, expressed surprise at such an extraordinary event:

The disturbances from Sunnis and Shias had persisted for a lengthy period. Caliphs, sultans, and shihan

(military governors) had strived to solve the situation. They found themselves at a loss until God Almighty

gave His leave and without any intermediary.>*’
However, his perception is rooted in a view that order and stability belonged solely to the jurisdiction of the
authorities. Numerous reconciliations between these two parties occurred throughout the fifth/eleventh century.
These warring sectarian communities shared a mutual hatred of criminal authorities as exhibited by their united
resistance against the late Abbasid-Buyid criminal magistrate Muhammad b. Nasaw1. They also banded together in
479/1086-1087 against a shikna and had him return money that he had extracted.>** Moreover, during one
sectarian conflict in that same year, the inhabitants of al-Karkh were about to experience a massacre at the hands of
their enemies in Bab al-Basra, but an “Alid notable asked the head of the ahdath (Sunni militia) for clemency, and
the latter pulled out his men and left al-Karkh alone.>*! Thus, the potential for the brokering of peace between these
contending quarters without government involvement always existed. In the end, stability and accord emerged

from the Shia of Baghdad showing their deference to the Sunni populace and achieving peacefully what the

Abbasids, Buyids, and Saljiigs could not manage by force.

Urban Notables in Criminal Justice

The fact that the Buyids and Saljuqgs had to share their power with urban notables fits neatly with the
divided nature of this society, which, as Maurice Pomerantz has noted, was characteristic of the early Middle
period. ‘Adud al-Dawla’s reign reflected this reality. He utilized the services of Muhammad b. “Umar (d.
390/1000), a strongman who ruled the Iraqi city of Kufa and a leading authority among the Talibid families. In

369/980, in an attempt to curb the agitation of crowds, ‘Adud al-Dawla ordered this Talibid notable (with the help
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of the ma na) to prevent the people in Baghdad—on pain of death—from celebrating his royal arrival in
droves.>*?

Muhammad b. Umar executed this command and the populace complied obediently and promptly— which
astounded ‘Adud al-Dawla.>** The ruler became fearful of his subordinate’s influence and power, and ultimately he
arrested and imprisoned this powerful notable.>** This incident demonstrates that ‘Adud al-Dawla would not brook
any rival, but his successors could not afford to spurn the aid of these notables. Administrative and social ranks,
known as nugdaba (stewards)>*> of the Prophet Muhammad’s clan, the Banii Hashim, created in the Abbasid period
by the Abbasid caliphs, became imbued with new powers and privileges during the Buyid and Saljtq eras.

The stewards came in two types. While the Talibid steward had authority over the descendants of the
Prophet Muhammad’s cousin, ‘Ali b. Abi Talib (r. 35-40/656—660), who was considered the fourth Sunni caliph
and first Shia Imam, the Abbasid steward supervised and administered the non-Talibid members of Banti Hashim.
Kazou Morimoto mentions that some of these stewards’ duties consisted of maintaining the register of known
descendants and their details, making sure that these descendants did not marry outside of the Banti Hashim,
distributing pensions to the members of these families, and punishing members of this noble class for crimes
unbefitting of their rank.>*® As the Buyids were Shia, it is not surprising that the Talibid stewards, notables of the
Imami Shia community, would rise to prominence over their Hashemite counterparts. Although the criminal
jurisdiction of these stewards is not detailed in our sources, there is enough information to understand their
expanded role in criminal law enforcement.

The Abbasid Caliph al-Ta’i* li-Amr Allah wrote an investiture letter during 380/990 to Ahmad b. Musaw1
(d. 400/1009)—the supreme Talibid steward of the Buyid empire. He was granted two new positions, sahib al-

mazalim (the magistrate of the grievances court) and overseer of the pilgrimage . In his capacity as the magistrate
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of the grievances court, he held jurisdiction over criminal magistrates. The caliph ordered Ahmad b. Musawi in his
capacity as the magistrate of the grievances court:
Command him to write to the ashab al-mu ‘awin in support of anyone who has evidence brought to him, and
that proof has been investigated by him; to enforce what is his right, sever the untruthful avarice surrounding
him, and seize the oppressive hand from him. When they [ashadb al-mu ‘Gwin] are deputized, they should
follow his command, his judgement, and observe the rasm (line) and hadd (limit) of his punishment.>’
The authority of this urban notable over criminals in his position as the sahib al-mazalim was unprecedented, as the
grievance court magistrate position had been traditionally reserved for judges, ashab al-shurta, and viziers. He
could command the ashab al-mu ‘awin (criminal magistrates and policemen) to arrest and punish suspects in both
physical and financial ways. Ahmad b. Musaw1 was uniquely qualified for his position due to the social and
political power he had accumulated in Baghdad’s society. He served as an official for the Buyid Amirs Bakhtiyar,
Baha’ al-Dawla, and the Abbasid Caliph al-Qadir. His social prestige and his role as one of the notables of the
Imami Shia community in Baghdad also allowed him to wield influence over members of the populace, similar to
the other ‘Alid notable Muhammad b. Umar.

John Donohue noted that the Buyid Amir Bakhtiyar (r. 356-367 /967-978) utilized Ahmad b. Musaw1 and
Muhammad b. Umar to control the city. He explained the reason that Bakhtiyar relied on them was their ability to
manage and deal with the two militaristic urban forces, the ahdath and the ‘ayyariin, who dominated the city in this
period.>*® Ahmad b. Musawi was able to achieve results that the shurta could not, as demonstrated by his ties with
the ‘ayyarin. Abu Hayyan al-Tawhidi, in his conversation on the ‘ayyarin with the Buyid vizier Ibn Sa‘dan,

539

mentions the story of Aswad al-Zubdi,””” a commander of these urban militias who achieved control of Baghdad’s

districts in 364/974.5%° After telling the tale of Aswad al-Zubdi, the vizier responded, “And I swear to God this is
amusing. And what happened in the last days of his life?” And Abu Hayyan al-Tawhidi said: “...and he became an

associate of Abii Ahmad al-MusawT and his followers.”>*!
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This story demonstrates that Ahmad al-Musawt had significant connections with the ‘ayyariin and implies
that the fact that Aswad al-Zubdi, a commander of the ‘ayyarin, joined Ahmad b. Musaw1’s group may indicate
that the steward had an urban force at his disposal. His ability to manage or deal with the ‘ayyariin is brought to
light further by his ability not only to subdue them, but also to quell the sectarian violence between Sunnis and
Shias that surrounded the activities of urban militias. The chroniclers mention that in numerous instances of
sectarian violence and ‘ayyariin domination, Ahmad b. Musaw1 stepped in as a meditator and maintained public
order at times when law enforcers failed to achieve that result.

With the abilities displayed by Ahmad b. Musawi, it is not surprising that governments made use of the
Talibid stewards to maintain public order. For example, Ahmad b. Musaw1’s son, Sharif al-Murtada, negotiated
with the ‘ayyarin as mentioned above. Although rulers like ‘Adud al-Dawla feared such challenges to their
absolute sovereignty (as shown by his jailing of Ahmad b. Musawi along with Muhammad b. Umar), other Buyid
rulers and Abbasid caliphs recognized that in a city where their authority over the populace had diminished, they
needed the services of these local powerbrokers. This arrangement explains how these supreme stewards held
criminal jurisdiction—not only as magistrates of the grievances court— but also exclusively over Talibid
descendants, as long as they did not provoke major riots and were not responsible for instigating sectarianism.
Sharif al-Radi (d. 406/1016), another son of Ahmad b. Musawt and a supreme Talibid steward, punished members
of the Talibid lineage for crimes, such as by giving a lash to a gambler.>*? With the fall of the Shia Buyids and the
subsequent rise of the Sunni Saljugs, the power of the Talibid steward predictably waned. In his place the Abbasid
stewards and other urban notables with criminal jurisdiction became more powerful.

Law enforcement under the Saljiigs faced similar challenges to their Buyid predecessors, requiring them
also to turn to urban notables for support. Watchmen were killed by mobs or the ‘ayyarin, and the latter eluded and
challenged the shikna and Abbasid criminal magistrates.>* Although the situation never reached the level of the

Buyid era when countless members of the shurta and commanders of the watch met their deaths at the hands of
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mobs, soldiers, and the ‘ayyarin, the Saljiiq and Abbasid criminal magistrates increasingly became overwhelmed.
They responded by enforcing order with disproportionate violence, which of course provoked the population. At
the same time, the shihna also acted as urban financial extractors; this along with Baghdad’s more general
economic woes exacerbated the situation. As a result, the Abbasids and Saljtigs needed to rely on urban notables to
maintain control. As under the Buyids, these regimes utilized once again the services of notables, particularly the
Hashemites, for law enforcement.

The Buyid rulers had relied on the Talibid stewards and other notables who formed urban bands with
support garnered from their own communities, and the Abbasids in the Saljiiq era continued this same approach
but with the Hashemites. In the Abbasid period, the Hashemites referred to members of the Abbasid dynasty who
did not have royal status. Hashemite stewards and leaders were known to form their own militias and even aid the
shihna in law enforcement and policing. In his contemporary diary of the year 460-461/1068—1069, the eleventh-
century Hanbalt historian of Baghdad, Ibn al-Banna’ (d. 471/1078), recounts that Abui-l-Fawaris Tarrad al-Zaynabi
(d. 491/1098), the steward of the Hashemites in Baghdad, commanded the shihna troops to suppress a possible riot
and plundered residences belonging to anyone whom he perceived as committing a criminal offense.>** Ibn al-
Jawzl relates a key incident that reveals how integral the Hashemite militias had become to public order.

The chronicler mentions that in 467/1074 upon the death of the Abbasid Caliph al-Qa’im the ‘ayyarin
intended to loot the city.***Al-Qa’im’s vizier, Fakhr al-Dawla (d. 483/1091) armed the Turkic freedmen of the
palace and the Hashemite militias and had them encircle the city.>*® He instructed the shihna to erect his soldiers’
tents at the Saljiiq royal palace, Dar al-Mamlaka, to invoke the presence of military authority in the city.>*’ But the
government also gave jurisdiction to other non-Hashemite notables.

Ibn al-Banna’ refers to a Hanbali merchant, Abu al-Qasim ‘Abd Allah b. Ahmad b. Ridwan (d. 474/1082),

who was held in high regard by the Abbasid Caliph al-Qa’im. Ibn Ridwan wielded enough influence to shape the
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course of criminal justice. Ibn al-Banna’ relates that a sectarian conflict erupted between himself and a group of his
companions and three Shafi‘i jurists who threw bricks at one of them. Ibn Ridwan was able to order the guards in
the neighborhood to arrest and imprison the Shafi‘i jurists. With the social power at his disposal, Ibn Ridwan
directed the criminal authorities to favor his Hanbali colleagues despite not being a government official or even a
member of the criminal administration. Although nepotism was definitely a norm in these eras, the authority
brandished by Ibn Ridwan demonstrated that caliphs comfortably shared legal power with notables. The
appointment of a Hashemite notable as the chief Abbasid law enforcer would make this development abundantly
clear.

Sharif Abu al-Karam, a Hashemite notable, prayer leader and preacher, was appointed to the post of the
wali before 529/1135. Sharif Abi al-Karam is first mentioned by the chroniclers in 494/1101, when he acted as a
caliphal representative to the Saljiiq Sultan Barkyariiq upon his arrival in Baghdad.’*® Sharif Abii al-Karam
preached and led the prayers in the Saljiiq palace on the ‘id al-adha (Feast of the Sacrifice).*® His role as preacher
and imam for a Saljiq sultan, particularly on one of the two major Islamic holy days, likely indicates that he had a
jurisprudential background. Furthermore, his status as a member of the illustrious Banii Hashim, the clan of the
Abbasids, made him an influential notable with ties to the caliphal dynasty. In line with the Abbasids’ earlier
attempts to employ members of the populace as criminal magistrates outside of the ranks of the military or royal
freedmen, it was to be expected that they would try again, as seen with Abt al-Karam’s appointment to the post of
wall.

The chroniclers mention that Abii al-Karam served as a criminal magistrate from sometime before
529/1135 to 538/1143.5%° He performed the functions of law enforcement, patrolling the city, arresting criminals
and enemies of the government— and on occasion executing them. His fraternal nephew, Abt al-Qasim, even
served as the hami (protector) of the Bab al-Azaj quarter, showing how much Hashemites had been incorporated

into positions of criminal justice.
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Abt al-Karam’s tenure demonstrates the evolution of institutional criminal justice in Baghdad between the
tenth and twelfth centuries, through which the local population exerted influence over law enforcement. For
instance, in 529/1135, Sharif Abu al-Karam acted as an enforcer of criminal justice along with the chamberlain of
the gate and the shihna,>*! unlike the judges and other members of the ‘wulama’, who were employed briefly as
chamberlains of the gate or as walis.’** I argue that at the same time, the incorporation of urban notables as law
enforcers shows the metamorphosis of the a ‘yan/amir system on a legal level, as these local powerbrokers now
shared criminal jurisdiction with military elites.

However, this development of incorporating notables and commoners into criminal justice made it
susceptible to the ‘ayyariin, particularly during their domination of the city. For instance, in 538/1138, Abt al-
Karam’s fraternal nephew and the hami (protector) of Bab al-Azaj acted as an ally of the leader of the ‘ayyarin
when Ibn Bakran, a gang-leader, challenged the sovereignty of the state by minting his own coins and orchestrated
a crime wave. The Abbasid-Saljiiq authorities had to threaten Abu al-Karam to coerce him to have his nephew
assassinate Ibn Bakran.

The ‘ayyarin dominated the urban landscape with the complicity of law enforcement, whether simply out
of close association or through the weakness of officialdom. The Abbasid criminal magistrate Sharif Abu al-Karam
could accomplish little against the ayyarin. His greatest triumph over them came through assassination, as even his
nephew had allied with these urban militias. In fact, throughout the remainder of his tenure over the next few years,
he only managed to arrest a few of them.>>* Sharif Abii al-Karam did not possess the coercive military force or
influence to suppress these urban militias or even to incorporate them into the law enforcement milieu. Perhaps, if
the situation had not grown so dire, he might have been able to manage. However, in addition, he was at the mercy
of political instability. Abt al-Karam was arrested twice by Saljiiq central authorities, threatened with death by one

shihna, and even taken by another to a ribat (a Sufi cloister) to seek redemption for his so-called crimes, which the
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medieval chroniclers describe delicately as oppressing the populace.>* Yet his forced visit to the Sufi cloister may
have been a result of his being a pawn and a casualty in the Abbasid—Saljiiq rivalry. The Abbasid government also
removed him at one point and then reinstated him.>>> As in the case of the Buyid-era Muhammad al-Nasaw1, only a
small pool of candidates were willing to take on this difficult and dangerous task of law enforcement. Sharif Abtu
al-Karam al-Wal1’s background and career represents how the Saljiiqs’ and Abbasids’ legal sovereignty became
diffused in this period. This can be further seen in the Abbasids’ unprecedented incorporation of jurists and judges
into criminal justice. However, some Fatimid and Abbasid caliphs would also attempt to align criminal justice with

jurisprudence.

Jurisprudential Reforms to Criminal Justice: Caliphal Sovereignty and the 4 yan/Amir System

Between the tenth and twelfth centuries, some Abbasid and Fatimid Caliphs strove to transfer a degree of
authority and jurisdiction over criminal justice to jurists and judges. These reforms were a profound legal shift:
previously the imperial Abbasids had been driven to maintain a jurisdictional separation for the sake of their legal
sovereignty, as they felt intimidated and threatened by both jurists” and judges’ claims to being the guardians of
Islamic law.

Yet some Fatimid and Abbasids felt that their caliphal sovereignty required the participation of jurists and
judges because these rulers wanted to establish their religious legitimacy among the populace in order to maintain
their authority and influence in periods of social and political instability and competition. This new expansion of
authority and jurisdiction over criminal justice by jurists and judges was ultimately a short-term prospect due to the
precarious nature of caliphal sovereignty as well as resistance from military and administrative elites who had their
own definitive ideas on what constituted Islamic criminal justice.

The first chief judge of the Fatimids, al-Qadt al-Nu‘man (d. 363/974) praised the Ismaili Fatimids as true

Imams whose divine wisdom made them justly legislate Islamic law as opposed to the Abbasids and their Sunni
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jurists.>>® Ironically, like the first Abbasid chief judge Abii Yiisuf, the jurisdiction and judgements of al-Qad al-
Nu‘man’s son, ‘Al1 b. al-Nu‘man, would clash with the shurta’s authority as narrated by the fifteenth-century
historian Ibn Hajar al-‘Asqalani (d. 852/1448). This chronicler continued beyond the period of the chronicle
written by the famed tenth-century Egyptian historian al-Kindi (d. 350/961). Ibn Hajar also relied on a lost work,
akhbar qudat Misr (The History of Egyptian Judges), by the tenth-century author Ibn Ziilaq (d. 386/996). Ibn Zulaq
relates the defining incident:
[The vizier] Ya‘qub b. Killis (d. 380/991) entrusted the sahib al-shurta al-Sufla (the Criminal Magistrate of
Lower Egypt) to “Ali b. Sa‘id b. Juljilt in the year 369/979-980, then he supervised it and the ahkam
(judicial ordinances) and a man complained to the vizier that “Al1 b. Sa‘1d had looked into his case and
issued him a judgment, which the gadr “Ali b. al-Nu‘'man detested and opposed. As a result, the vizier
wrote, “If someone was given a verdict by any of the judicial deputies, it is not for the gadi or anyone else
to have an objection to that matter. Just as it is not for any of the deputies to have an objection against the
gadi about what he has judged.”>*’
What is striking about this account is the implication that Ya‘qub b. Killis—the vizier of Fatimid Caliph al-"Aziz
bi’llah (r. 365-386/975-996)—wanted to ensure a jurisdictional separation between these two legal bodies.
However, he also allowed the sahib al-shurta “Ali b. Sa‘id b. Juljili to preside over non-criminal cases as well.
This was usually the prerogative of the gadi, so the authority of this judge was being undermined. Ya‘qiib b.
Killis’s decision was most likely predicated on his rivalry with the Nu'man family of judges, whose power he had
hoped to diminish.>*® This situation contrasted with previous periods, in which the sahib al-shurta, the qadr, and
the jurists did not clash, but were collegial and cooperative. The shurta had supported the gadr in the pre-Fatimid

periods, and the shurta was even influenced by jurisprudential thought. Yet, Ya‘qub b. Killis had his own

perspective on Fatimid policies and the shurta as his career shows.*>’

He started as an official in Egypt under the Ikhshid chamberlain and de facto ruler, Kafir (r. 334-355/946—

966). Shortly after Kafur’s death, he joined the service of al-Mu‘izz li-din Allah, the Fatimid ruler in North
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Africa.’*®In 363/973, al-Mu‘izz appointed Ya‘qiib b. Killis and ‘Asliij b. Hasan as the chief tax collectors and
directors of financial affairs. Notably, the caliph lavishly gave them market inspection and control of the two
shurta posts of Upper and Lower Egypt, respectively. So Ya‘qib b. Killis served an overseer of shurta and became
familiar with law enforcement and criminal justice.’®! Perhaps, his administrative career and tenure as a he sahib
al-shurta influenced his perspective on this legal institution, which perhaps paralleled the views of a number of
scribal classes, that this judicial body had procedures and methods unique to its authority and jurisdiction that
should not be altered. As I will recount later in this chapter, Ya‘qiib b. Killis would directly countermand caliphal
orders during a murder investigation in which the sahib al-shurta was the suspect, ultimately setting free the sahib
al-shurta without any repercussions. The vizier seemed to hold an entirely different administrative stance than
some of the Fatimid caliphs, who wanted the shurta to be held more closely to jurisprudential and judicial

standards as shown by the legal reforms of two Fatimid Caliphs, al-Mu‘izz li-din Allah and al-Hakim.

Like the Abbasid caliphs al-Ma 'miin and al-Mugqtadir bi-11ah, al-Mu‘izz li-din Allah and al-Hakim
attempted to align the shurta’s judgments and practices with jurisprudence. In 364/974-975, al-Mu‘izz decreed that
two jurists would sit in the court of the sahib al-shurta of Lower Egypt to supervise his judgments.>®?
Subsequently, al-Mu ‘izz removed this criminal magistrate. A year later the caliph died.’®® With his passing, this

reform seems to have disappeared. The infamous and long-reigning al-Hakim (r. 386—411/996-1021) would have

more ambitious plans for legal reforms and instituted them in two new policies.

First, he appointed Malik al-Fariqt as the chief judge in 398/1008. This new chief justice commanded that
the shurta should not interfere in the ahkam shar iyya (ordinances of sacred law), counter to the state of judicial
jurisdiction during the reign of al-Hakim’s father, al-‘Aziz.>%* This juridical clash was not merely the initiative of

this chief justice but a part of al-Hakim’s more extensive plans for revamping criminal justice, as seen in his
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proclamation five years later in 403/1013. The eleventh-century Melkite Christian historian and physician, Yahya

b. Sa‘1d al-Antaki (d. 458/1066) who lived in the reign of al-Hakim, narrates:

Al-Hakim attached to the shurta in Egypt and every land, two notary-witnesses derived from among the just.
It was ordered that the hadd (penalty) should not be implemented on any law-breaker or outlaw until after it
was substantiated by these two notary-witnesses that he deserved it, so the necessary hadd would be enforced
upon one such as him, and then he would be released. There should not be any exceeding of [the prescribed
punishment] for any crime, nor should there be any dinar or dirham taken for a crime. No penalty was to be
implemented based (merely) on an accusation against someone, and someone who makes an accusation must
bring accompanying evidence before the two notaries. Thus any accusation would be confirmed without any
bias. This was also the case for judgements and all claims. He displayed justice which had not been seen
from anyone else other than him.’%
Al-Hakim’s reforms also echo Abu Yiisuf’s proposal, in which excessive punishment and imprisonment were to be
reduced, as al-Hakim wanted criminals to be released after suitable punishments had been inflicted. Opposing the
continued trend of the shurta’s financial extractions, al-Hakim abolished additional financial penalties for a

criminal offense. Al-Hakim was the last Fatimid caliph to attempt such reforms. Why did his successors not

endeavor to perpetuate his legal policies and have the shurta follow jurisprudential procedures?

I suggest that it was for the same intrinsic reason that these institutional and legal amendments enjoyed
only short-term success during the Abbasid empire. Abbasid and Fatimid imperial sovereignty was not rooted in
the independent jurisprudential classes, but rather in the scribal and military classes under their authority. While
jurists and judges supplied the Abbasids and Fatimids with their religious legitimacy and then advocated for them
among the populace, it was the government secretaries and military elites like the shurta who ran their
administration and maintained daily control of their cities. So the imperial Abbasids and Fatimid caliphs ultimately
favored the military officers’ and administrative elites’ prerogative over criminal justice at the expense of jurists
and judges. Later in the eleventh and twelfth centuries the Abbasid caliphs would attempt a more substantial

reform of criminal law as jurists and judges were more integral to their sovereignty.
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As the Abbasids were diminished militarily, they sought to expand their authority through soft power. The
Abbasid Caliph al-Qadir (r. 381-422/991-1031) cultivated relations with theologians and jurists in Baghdad as well
as elsewhere in the Islamic world, and as seen by his emphatic declaration of a new creed, the Qadirt, in 408/1017—
1018. The QadirT creed championed Sunni traditionalism and rebuked alternative theological beliefs. It codified
anti-Ash‘arT sentiment with edicts declaring that the speech of God is uncreated; from there it follows that the
Qur’an as the speech of God is uncreated in all aspects: recited, written, or heard.’*® The QadirT decrees condemned
Ash‘arism, a rising theological school, as sacrilegious, and its followers as deserving of corporal punishment and
exile.’®’ Traditionalists, chiefly Hanbalis, supported al-Qadir and his successors. The Abbasid caliphs’ new
approach to sovereignty and its reliance on the religious scholarly classes was abundantly visible with al-
Maward1’s and Abt Ya‘la’s positions as government officials. These were among the first jurists to legitimize
siyasa and non-jurisprudential criminal administrative procedures and approaches.

As mentioned in the previous chapter, a chief judge, al-Mawardi, and Abu Ya‘la, a judge, were involved in
government administration under the auspices of Ibn al-Muslima (d. 450/1058), the vizier of the Abbasid Caliph al-
Qa’im . Furthermore, al-Mawardi and Abi Ya‘la were from the Shafi‘1 and Hanbali legal schools and served as
leading figures in Baghdad. The fact that al-Qa’im recruited jurists and judges as government administrators and
had them justify criminal law practices was significantly a sign of things to come. Al-Mawardi and Abu Ya‘la both
mentioned that judges held jurisdiction in criminal justice as long as it did not involve inquisitorial procedures
(arrests, torture, etc.) and the proceedings emerged on an accusatorial basis. This was not merely a theoretical
practice but one based on new legal realities, where jurists and judges held authority over criminal justice in
Abbasid Baghdad.

In his diary of Baghdad during the year 461/1069-1070, Ibn al-Banna’ mentions that jurists, including
himself, had a role in criminal justice. In an incident where a Hanbali jurist and Hashemite notable, Ibn Sukkara,

had broken lutes and tambourines and drained the wine belonging to government officials and Bedouin envoys, a
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majlis (council) established by the Abbasid vizier of the Caliph al-Muqtadi (r. 467—487/1075-1094) was formed.
The Hashemite steward of Baghdad and the jurists were gathered to deliberate the matter.>*® Some jurists,
including a Shafi‘i jurist, Ibn al-Sabbagh (d. 477/1084), issued the fatwa (legal opinion) that Ibn Sukkara should be
punished.’® Despite Ibn al-Banna’, as well as other HanbalT jurists, and the famed Shafi‘i jurist Abii IshaqIbrahim
b. “Al1 al-Shirazi (d. 476/1083) declaring that Ibn Sukkara should be let off, al-Muqtadi accepted Ibn al-Sabbagh’s
opinion and punished Ibn Sukkara. Later, though, the caliph freed him and gave him leave to return to his
residence. In a startling change from previous periods, the jurists had achieved a degree of jurisdiction over
criminal justice.>’® In his account of the wali’s and shihna’s pursuit of Fatimid conspirators, Ibn al-Jawzi mentions
that the jurists in Baghdad produced a unanimous legal opinion on this affair. These jurists were presumably from
the same legal council, and they supported the activities of wali and shihna and declared that the actions of pro-
Fatimid agents must be stopped. Similarly, Ibn al-Jawzi cites a narrative where an Ismaili (Batini) was executed for
his beliefs. His conviction was based on the word of two witnesses (in accordance with Islamic jurisprudence), and
the punishment was carried out at the Nubian Gate by the head Abbasid chamberlain and criminal magistrate.
Tellingly, the jurists of Baghdad, including the famed Hanbali jurist Ibn ‘Aqil (d. 513/1119-1120), determined that
the death penalty was the appropriate punishment for the Ismaili. The narrative suggests criminal proceedings in
this case followed the same judicial process and procedures as in a judge's court—using witnesses to provide
evidence and involving jurists

Aside from these isolated cases, the narrative sources do not mention the jurists’ role in criminal justice.
Given the constant use of discretion and the non-shari‘a approaches employed by Abbasid and Saljiiq criminal
magistrates, perhaps the jurists’ authority over criminal justice was minor or restricted to certain matters, such as
religious inquisitions. However, the Abbasids' legal sovereignty was intrinsically tied to jurists and judges, as

demonstrated by their subsequent attempts to incorporate the judiciary into criminal justice.
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In his diary, Ibn al-Banna’ (d. 471/1078), relates a case involving Ibn Fadlan, the head of the Jewish
community in Baghdad, and a government official. Ibn Fadlan brought an assault case to the Abbasid judicial court
in which he claimed a Bedouin assaulted him with a knife and attempted to kill him.>”! This case was presided over
by Abbasid Chief Judge Abt ‘Abd Allah Muhammad b. ‘Al1 Damaghani, demonstrating that the judiciary had
regained some jurisdiction over criminal justice.’’> However, the Abbasids would attempt a more ambitious reform
by appointing judges as criminal law enforcers.

In 500/1106—-1107, Judge Abtu Ja‘far ‘Abd Allah al-Damaghant (d. 518/1124) was appointed the
chamberlain of the gate and given the judgeship of Bab al-Taq, the eastern quarter of Baghdad.>”® This was a
momentous demographic shift in criminal justice, as not since the early Abbasid period had judges or members of
the ‘ulama’ been given jurisdiction over criminal justice in Baghdad. The ‘u/ama s adherence to jurisprudence and
their status as nonmilitary men were characteristics previous governments had seen as unsuitable for law
enforcement. They preferred military elites who followed a political-administrative approach and were skilled in
coercive force. This extraordinary appointment was followed by more members of the ulama’ being employed as
criminal magistrates. In the same year, the s@hib al-shurta, Abu Ghanim b. Isma‘il, was removed as a result of
corruption and excessive financial exactions and, surprisingly, was replaced by two members of the ‘ulama’ and
scribal classes.”’* The chief judge, Abii Hasan al-Damaghan, the brother of Abii Ja‘far ‘Abd Allah, and the scribe
and hadith narrator Abii Husayn b. Ridwan (d. 506/1113) were jointly appointed to the position of sahib al-
shurta.>” This was first time in Abbasid history that members of the ‘ulama’ were given office of the shurta in a
momentous development. In 510/1116, a judge, Abu ‘Abbas b. al-Rutabi, was appointed chamberlain of the gate—
and subsequently removed.>’® As we can see, these appointments were temporary, as such drastic reforms to

criminal justice were always countered by the resilience of prevailing legal structures and traditions.
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In 501/1108, the Abbasid regime removed Abt Ja‘far ‘Abd Allah al-Damaghani from the chamberlain of
the gate position and replaced him with a Turkic royal freedman, Abii al-‘1zz al-Mu’ayyad.’”” The chief judge, Abii
Husayn al-Damaghani, and the scribe, Abii Husayn b. Ridwan, appear not to have occupied their shared roles as
criminal magistrates for very long, because the chroniclers do not mention their activities in this capacity any
further. Although Abu Ja‘far “Abd Allah al-Damaghani was brought back years later in 512/1118 as chamberlain
of the gate, the government removed him again at the end of the year and appointed another freedman, Abt Ghalib
b. Muji, in his stead.’’® It was significant that a member of the judicial class became a criminal magistrate, a
prerogative that had been exclusive to the military before this era. However, these administrative changes were in
tune with Abbasid policies in the first half of the twelfth century.

From the latter half of the eleventh into the twelfth century, the Damaghant family occupied judicial posts,
with two major members, the founder, Abti ‘Abd Allah Muhammad al- Damaghani, and his son, Abii ’1-Hasan ‘Al1
b. Muhammad, even taking the coveted offices of chief judge. In fact, Abii ‘Abd Allah and Abu ’1-Hasan served as
temporary viziers when the Abbasid caliphs needed them.’” Because the Abbasids held little military power
during this period, they drew their legitimacy from the support of the jurisprudential classes who promulgated
caliphal sovereignty in exchange for the Abbasids supporting their theological and legal views.

Though Carole Hillenbrand and Eric Hanne say that al-Mustazhir bi’llah’s (r. 487-512/1094—1118) reign
was not notable and was dominated by the Saljuqs, these administrative changes paint a somewhat different
picture.’®° The fact that al-Mustazhir experimented with his legal sovereignty and reconsidered the long-existing
divisions between judges and military classes regarding criminal law demonstrates that the contributions of his
reign should be reevaluated. Perhaps al-Mustazhir sought to strengthen his legitimacy as a caliph through his
attempts to reform criminal justice by bringing it more in line with jurisprudence. Again, though, the change would

not last. As long as the caliph had guards and attendants of Turkic slave origins, the chamberlain of the gate
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position could be occupied only by a Turkic freedman. Faced with the threat of crime waves and the constant
presence of the ‘ayyarin, the Abbasids went back to their old habits of relying on military men and their non-
jurisprudential procedures, as represented by the freedmen. However, there were other attempts to implement
supervision over these military law enforcers. Rulers and courts occasionally sought to establish mechanisms to
investigate and judge misconduct or crimes committed by these criminal magistrates.
Who Watches the Watchmen: Accountability in Criminal Justice

In a significant change from the Abbasid Empire, post-Abbasid imperial rulers endeavored to introduce
accountability into criminal justice. Previously, the Abbasids would merely remove a sahib al-shurta whose tenure
did not produce the needed results. However, a few cases exist in narrative sources from the early Middle Period
that attest to rulers exploring the new possibilities of investigating and punishing the transgressions of these law
enforcers. It is ironic that inhabitants of these societies could only have their grievances against the shurta
investigated when the rulers could not politically afford to disregard them. The earliest incident of this kind
occurred under the Fatimid al-°Aziz bi'llah (r. 365-386/975-996).

The fifteenth-century Mamluk historian al-Maqrizi (d. 855/1451) cites the eleventh-century writer and

Fatimid scribe, Ibn al-Sayrafi (d. 542/1147), who relates the following:

There was a foreign merchant who would come to the former Ikhshidid Palace where the drapers lived
behind the Qata’i‘ mosque. He was killed in his home, and his wealth was taken. So there came Rashiq, the
ghulam ( page) of Maymiin al-Dubbah, the sahib al-shurta of lower Egypt, and he subsequently arrested a
group of the sons of merchants and whoever else was living near the Ikhshidid Palace. The people
complained in a petition that Rashiq had conspired with the man who had killed the merchant and had taken
his wealth. This petition [was] brought to the attention of al-°Aziz bi'llah. Furthermore, Rashiq had arrested
innocent men from among the righteous people.>®!

A noteworthy aspect of this incident is its occurrence at the height of the Fatimid empire. Corruption and abuse of
power were part and parcel of the shurta, whatever the region and period. In addition, Rashiq was able to act with
impunity and was afforded protection and approval by his superior, Maymiin al-Dubbabh, the sahib al-shurta of

Lower Egypt. This case indicates that the shurta had developed considerable autonomy at this point. Al-‘Aziz
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responded by writing on the back of this petition and conveyed it to Ya‘qub b. Killis in 377/987. This is an
extraordinary letter from which I will cite an excerpt. Ibn al-Sayrafi relates the following:

May God grant peace to the vizier and maintain his blessing upon him. This petition was brought to us
yesterday; the vizier, may God give him peace, should take a look and handle it. By God, this is a grave
matter, blackening the saints and encouraging the enemies. Yesterday, we were laughing about Fanna
Khusraw [ ‘Adud al-Dawla], and today we are caught by the shame upon us in the land in which we dwell and
the news that circulates across our land. Furthermore, you must take into account the killing of the person in
the matters of security and peace in the dwellings of Muslims and the taking of their wealth. The
responsibility of this matter has reached back to these two men who do not fear God Almighty or his
punishment. The world is fleeting and time is approaching. By God, if something like this occurs in the land,
it will be taken away from us as God’s reckoning has necessitated it . . . Cleanse this shame from our
government and let him not falter in it. By God, there is no one other than He, and by the right of my
Grandfather, the Prophet of God, peace and blessings upon him, I did not write this letter to the vizier, may
God give him peace, except that I fear the wrath of God, glory be his name, due to our great negligence and
dereliction which has led to this incident wherein there was bloodshed and the taking of a life . . . [ swear to
the vizier by my very life that he must take a great effort in this matter and make haste in solving it and
deliver the oppressed men from those who stretched out their hand, demanding their property and their lives
oppressively and in opposition to us. The shurta (the criminal magistracy) and wilaya (governorate) has
become a distant memory. So let the vizier see that whoever are appointed to the two shurta posts be men
who fear God Almighty and his wrath.>%?

In this dramatic letter, al-*Aziz elucidates how the shurta epitomized Fatimid sovereignty and how its activities
reflected his rule. In his rivalry with the Buyid sovereign, ‘Adud al-Dawla, he had taken steps to reform the empire.
Yet this event undermined al*Aziz’s efforts to project himself as the true head of the Islamic world. He saw the
shurta and wildya as an intimately connected, hallowed, and royal institution bestowed by God upon him, as
successor and descendant of the Prophet Muhammad. However, he left his vizier to bear the responsibility of
rooting out these issues. His deputization of the vizier indicates that Ya‘qiib b. Killis held authority over the shurta.
This case is similar to a later Buyid-Abbasid incident as we will see later. However, this fateful decision to hand
over the matter entirely to Ya‘qiib b. Killis also impeded the reform efforts. Ya‘qub b. Killis merely removed
Rashiq from his position without further repercussions while Maymiin al-Dubbah went untouched and remained an

official until the death of al-‘Aziz.>%?
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As Yaacov Lev observes, these actions were feeble compared to the striking tone of al-'Aziz’s letter. Why
did Ya‘qiib b. Killis act in a manner opposed to the caliph’s orders?°%* The answer lies, as I suggested earlier, in
the fact that Ya'quib b. Killis had different views on policies, including, it seems, with the shurta, as compared to
his master. Perhaps, like the Abbasid and Buyid overlords, Ya'qub b. Killis felt that the shurta’s corruption and
abuse of power was outweighed by its advantages as an enforcement body and it should not be reformed to
diminish its effectiveness. Another case resembling this one concerned the infamous Buyid criminal magistrate
Muhammad al-Nasawi, with the death of foreign merchants, stolen goods, and corruption being key similarities.

In 421/1030, the government appointed a Turkic military officer, Muhammad b. Nasawt (d. 452/1060), as
the sahib al-ma ‘iina.’® His long but sporadic tenure, during which he was removed and reappointed six times—
421/1030, 422/1031, 423/1032, 424/1033, 425/1034, 427/1036, 438/1046, and 444/1053—was plagued with
controversy. The ‘ayyariin detested him and sought multiple times to attack or kill him, and as I have shown
previously, the Sunni and Shia populations hated him equally. This recurring drama was unique in the history of
law enforcement in Baghdad. What encouraged the government to reappoint Muhammad b. Nasaw1 to the office so
many times? The answer is surprisingly simple: that there was an ever-shrinking pool of people willing to take this
post. The mortal risks associated with the position deterred most qualified candidates. Muhammad b. Nasaw1’s
indispensability, despite his faults, was made abundantly clear when a case uncovered his status as a multiple
murderer. Ibn al-Jawzi relates,

In Safar 438/August 1046, [the Abbasid vizier] Dhu al-Sa‘adat Abii al-Faraj b. Ra’1s al-Ru’asa’ Abi al-

Qasim b. al-Muslima (d. 450/1058) addressed the case of Abii Muhammad b. Nasaw1, and he was removed

from the shurta. It was said to him that: This man had committed atrocities and there was no way to protect

him, so the Abbasid caliph [al-Qa’im bi-amr Allah (r. 422-467/1031-1075)] proceeded to jail him. It was

raised against Muhammad b. Nasaw1 that he would pursue foreign merchants. Then at night, Muhammad b.

Nasaw1 would arrest them, take their money, and kill them. And he would leave them in a well-known
place, a well and a ditch. It was excavated, and decaying bones and heads were found in it. The common
people erupted and held up pages [of the Qur’an], and they passed in a great wave to the Nubian Gate and
there increased the curses against Ibn Nasawt until the guardian of the inheritance for Abi al-Jalil al-

Hashimi raised the claim that Ibn Nasawi had intentionally killed Abt al-Jalil by his own hand with a

sword. Muhammad b. Nasaw1 denied it. Then the following bore witness against him: the son of Abi al-
Jund Qiiqt and the son of Abii Abbas from the Hashemites, who were corroborated by Ibn al-Ghariq and
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Ibn al-Muhtadi. The judge Abt Tayyib al-Tabar1 (d. 450/1058) said, “I wrote down your testimonies and I
judged against him and bear witness that he will give five thousand and five hundred dinars in three
installments of blood money>®® for those he killed and for the money he stole.”®’

This unprecedented debacle starkly reveals the state of governmental authority and law enforcement.
Muhammad b. Nasaw1’s ability to arrest, steal, and murder without inhibition demonstrates a lack of oversight or
restrictions on the sahib al-ma ina. Yet this serial killer remained strategically crucial to both the Abbasids and the
Buyids, as evidenced by their initial hesitation to punish him and by the fact that they let him off with only a
considerable payment of blood money. Perhaps the rulers felt that executing him might undermine their
sovereignty, but their decision not to execute him earned him hatred from the public. However, this case also
reveals the agency of notables, common people, and judges.

It is evident that the Hashemite notables, such as the Talibids, served as the link between the rulers and the
populace as these notables were the ones who actually opened proceedings and successfully brought a case against
Muhammad b. Nasaw1. They were able to procure blood money on behalf of those he had killed and harmed,

demonstrating new realities of criminal justice for this period. This opportunity would be difficult or even

impossible for common people alone, but the social influence and the kinship ties that the Hashemites had with the

Abbasids made it possible. Furthermore, the fact that the judge, Abu Tayyib al-Tabari—whom I surmise was the
sahib al-mazalim (Magistrate of the Grievances court)—had the ability to sentence and punish this sahib al-

ma ‘ina and had such elevated jurisdiction signifies that criminal magistrates were now subject to the legal
authority of officials other than the ruler. Astonishingly, the Abbasid caliph nevertheless reappointed Muhammad
b. NasawT again sometime before 444/1053, showing that he may have been the only candidate available.’®
Muhammad b. Nasaw1 not only epitomized the Abbasids’ and Buyids’ inability to control Baghdad in this

period, but also shows that the remains of the police state had lost legitimacy in the eyes of the population it ruled.

In a stunning devolution, the once-complex shurta hierarchy was now reduced to a thug and killer who could
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barely perform his duties and was dependent on urban militias to serve as his forces. However, the ability of law
enforcement to escape culpability, with tacit support from the government, would change in the second part of the
eleventh and the early twelfth centuries.

In three cases in Saljiiq-era Baghdad, due to complaints, four criminal magistrates were removed from their
positions. Two of them were executed. The other two were eventually returned to their offices. I argue that these
three cases reveal an inherent tension within the a ‘yan/amir system, where rulers had to balance the practicalities of
civic control on one side against the ideal of a reputable criminal magistracy. Because Abbasid caliphs depended
upon the support of notables, it is not surprising that the caliphs leaned towards civic order and the punishment of
law enforcers who committed crimes. Ibn al-Banna’ mentions the interactions between the Abbasid caliph al-
Qa’im and one of his criminal magistrates, Muhammad al-Bawwab, the chamberlain of the Gate of Degrees.

He relates that the Abbasid caliph al-Qa’im removed Muhammad al-Bawwab in 460/1068 after public
complaints about the chamberlain. The process that led to his dismissal involved members of the populace in
Baghdad having the notable Abu al-Qasim ‘Abd Allah b. Ahmad b. Ridwan present the complaints to the caliph.®’
However, two incidents hint that the notables served an instrumental role in initiating investigations against
criminal magistrates.

A year later, in 461/1069, Muhammad al-Bawwab was restored to office before getting himself into trouble
once again when he prevented the owner of a grocery store from setting up a grill for eggplants.®*® Again, Ibn
Ridwan got involved. His companions took the grocer’s side and physically assaulted Muhammad al-Bawwab.*"!
Ibn Ridwan wrote a petition, and the caliph issued a decree against Muhammad al-Bawwab and gave leave to the
grocer to establish his eggplant grill.>?

Although the deficiencies of Muhammad al-Bawwab were far less grave than those of the disgraced

criminal magistrates during the Buyid and Fatimid eras, this sequence of events regarding his dismissal and
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subsequent reappointment mirrored earlier narratives. The notables held substantial authority in these cases to
initiate proceedings against criminal magistrates, but the caliphs usually restored them at some point, as they found
these criminal magistrates indispensable. In 479/1086, the Abbasid wali, Yumn the eunuch, killed an upstanding
member of the community whom he saw as a sectarian agitator, and the Abbasid caliph removed him from office
as a result of this action.’>® Afterwards, though, Yumn was again seen acting as the walf in 494/1100-1101. Hence,
one could characterize a removal of this kind—Iike other turnovers in political office—as not permanent but done
at the ruler’s discretion. However, some extraordinary cases reveal that criminal magistrates and law enforcers at
times could be severely punished—even executed—for their excesses.

In the eleventh and twelfth centuries, Saljiiq rulers would punish law enforcers at times if they felt their
actions could compromise their control and authority over Baghdad. In 460/1068, a soldier of the shihna assaulted
a woman at the door of Jami‘ al-Mansiir (the mosque in Bab al-Basra on the western bank). She cried out for
people at the mosque to help her, and when some men tried to free her the soldier and his companions responded
with swords and arrows, wounding several people, even decapitating someone. In the aftermath, the ‘amid (the
civil governor) admonished the troops, saying, “If the Romans [Byzantines] were reigning over the Muslims, they
would not have done what you have done, had they seen them in their mosques engaging in their prayers.”*”* The
Abbasids heard the popular outcry against this incident, and several months later, the reigning Saljtiq sultan at that
time, Alp Arslan, allowed an Abbasid chamberlain to execute three of the shihna troops who had attacked the
woman, injured a crowd of people, and killed a man at the mosque. Here we see the emergence of a new dynamic
with dire consequences in criminal justice for law enforcers who killed ordinary inhabitants of the city. This
development would continue into the early twelfth century.

In 532/1137-1138, the Saljiiq sultan of Iraq, Mas‘tid b. Muhammad b. Malik-Shah, had ordered the

execution of a shihna, an astonishing occurrence for a criminal magistrate. Unlike the previous caliphs and sultans,
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Mas‘iid’s loose grip on power (limited to Iraq) may have led him to take this severe measure.’”> The sultan had to
deal with the ‘ayyarin’s ascendancy in Baghdad and the constant civil wars and failed rebellions of the caliphs al-
Mustarshid and al-Rashid (r. 529-532/1135-1138). Mas ud’s legitimacy as the sultan of Iraq rested on his control
of Baghdad, and he could not afford to lose the support of this capital, which the unfortunate shihna had threatened
by antagonizing the populace.

The shihna, Alpqush al-Silahi, attempted to limit the growing power of the ‘ayyarin. Ibn al-Athir relates
that Alpqush al-Silahi seized some mastiirin (respectable people) because he saw them as members of these urban
militias; these arrests caused prices to rise and people to emigrate from the city to Mosul and elsewhere.>*® In his
narrative, Ibn al-Athir is incredulous at Alpqush al-Silahi’s arrests of these respectable members of society, seeing
this as an injustice. However, Alpqush’s suspicions had been shared by previous holders of the shihna and Saljiq
government officials, who thought that these notables served as members of the ‘ayyarin or at least had
associations with them, which made it difficult to prosecute these urban militias.*®” Although Alpqush’s
predecessors had taken similar measures, Mas iid b. Muhammad could not afford such turbulence and removed this
criminal magistrate from office and executed him. In these cases, a social hierarchy determined the proceedings.’*®
Massacres or infliction of violence on mobs did not lead to a warning, removal, or execution of criminal officials.
But the harassment or harm of notables could. This shows the a ‘yan/amir system in full effect, with the populace
and notables having a say in the administration of criminal justice and the government being unable to constantly

ignore them.

Conclusion
Although the early imperial Abbasids utilized the shurta as an extension of their sovereignty over Baghdad, their
successors—who ruled regions with often turbulent political, economic, and social currents—could not maintain

the monopolization of violence or the veneer of expansive sovereignty. Therefore, they had to solicit members of
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the populace to help with enforcement of law and order. This policy, rooted in the a ‘yan/amir system, paved the
way for notables, jurists, judges, urban militiamen, and even common people to acquire authority and jurisdiction
over criminal justice.

The inadequacies of law enforcement in terms of both manpower and effectiveness in Baghdad and Cairo
resulted in Islamic governments recruiting the ‘ayyarin and the common people as policemen. The ‘ayyarin were
often unreliable recruits as they saw more financial incentives and influence in opposing the government than in
working with them. This was evident in the fact that sectarian riots, an issue that plagued Buyids, Abbasids, and
Saljiigs alike, were not resolved by a cycle of violence and control, but rather through sectarian communities
reaching compromises themselves. On the other hand, it was notables and other influential members of society
(such as judges and jurists) who were given the most authority and jurisdiction in criminal justice among the non-
military members of society.

As Talibids, Hashemites, and other notables held social prestige and could use soft power to settle riots and
gather followers and militias, Buyids, Abbasids, and Saljugs all sought their services. These notables could
command policemen and even punish offenses, signifying that they acted as social-legal representatives of the
rulers along with military elites. But the most profound development was jurists and judges being granted
jurisdiction over criminal justice, which had been withheld from them for so long.

The imperial Abbasids and early Fatimid caliphs attempted several reforms to align criminal justice with
jurisprudence and incorporate jurists and judges into this legal milieu, but these were always short-lived.
Resistance from military and administrative elites along with caliphs, who ultimately decided that their legal
sovereignty was better served by the shurta than jurists and judges, extinguished the staying power of these policy
changes. However, the Abbasid caliphs in the Buyid and Saljiiq periods, whose sovereignty and religious
legitimacy depended on support from jurists and judges, were far more interested in ensuring that these non-
military elites were given jurisdiction over criminal justice. Jurists could give legal opinions and judges could issue
verdicts in criminal law. In fact, the Abbasids went further and attempted to appoint judges as members of the

shurta. Although this institutional reform did not last, it indicates that unlike their imperial predecessors, these
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caliphs felt that their legal sovereignty was tied to the jurists and judges. This transformation of criminal justice
under the ‘ayan/amir system would culminate in the ultimate privilege for the populace: the ability to take legal
action against the shurta.

As government authority was fragile in the early Middle period, particularly in periods of economic and
social stress, caliphs and sultans needed the fealty of the populace. However, the transgressions of the very officials
responsible for law and order could compromise this. As a result, rulers allowed members of the shurta to be
prosecuted and even punished for their actions, a significant shift from the imperial Abbasid period. Predictably,
such a development produced mixed results. At times, the litigation and removal of the shurta seemed more of a
pretense than a consequential change, born of the rulers’ anxieties about maintaining authority over their cities.
However, cases in eleventh- and twelfth-century Baghdad showed that notables and the common people had
accumulated enough social capital to convince the rulers a number of times that it was in their best interest to
remove, punish, and even execute criminal magistrates who failed the public trust. Thus, the decline of central
authority and accompanying financial and political instability allowed the populace in these cities to gain control

over their own legal destinies.
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Chapter 5: Narratives as Vehicles for Social Commentary on Islamic Criminal Justice

Modern historians such as Tayeb el-Hibri and Fedwa Malti-Douglas have argued that medieval Muslim
narratives served as a means to provide commentary on current political, social, and cultural issues.’*® Along these
lines, I suggest that these literary accounts do offer us considerable insight into the individual views of many
Muslims authors on diverse topics surrounding criminal justice. Although historians have argued that literary
embellishments in these narratives present an obstacle to authenticating the historical knowledge of the pre-modern
Islamic world, the tropes and storytelling motifs of these narratives allowed these writers to both more freely
express their thoughts and effectively influence their readership.5®° The abundance and variety of material on
criminal justice that exists in medieval Muslim narratives far outweigh what we find in other literary genres. An
excellent example of these accounts as vehicles for social commentary can be seen in the literary texts by the
twelfth-century jurist and historian Ibn al-Jawzi (d. 597/1200).

In his satirical work, Akhbar al-hamqa wa al-mughaffalin (Narratives of Fools and Idiots), Ibn al-Jawzi
relates a story that conveys his thoughts on the separation between the shurta and the judiciary:

One of the narrators said, “Two men came to Abu al-"Atuf, the judge of Harran. One of them said, “May God
make the Judge prosper. This man has slaughtered my rooster. So, let him compensate me. The judge replied,
“Seek the criminal magistrate (sa@hib al-shurta), for he examines bloodshed.”®"!
At first glance, this story seems designed to be amusing for the reader, showing the foolish antics of this Abbasid-
era judge, Abu ‘al-Atif (d. 168/784-785) who turned over a trivial case to the shurta that he easily could have
judged himself. Clearly, a dead rooster is not cause for the involvement of the chief criminal magistrate who had
more pressing cases at hand. But amidst this mirth, Ibn al-Jawzi utilizes this story to show his disapproval of the

legal status quo, where the criminal magistrate, not the judge, monopolized violence in law. He was a known critic
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of the divide between shari ‘a and siyasa in criminal justice. These literary narratives served as his chosen genre.
As a jurist and a government official, he could have expressed this perspective in jurisprudence or administrative
texts, but he particularly preferred storytelling as a means to fully express himself on this issue. Storytelling as a
vehicle to communicate the opinions and thoughts of authors was a common practice among Muslim litterateurs,
jurists, scribes, and government officials. In fact, jurisprudential and administrative texts, which were forms of
official legal literature, do not share the candid and in-depth views of Muslim authors on criminal law.

Jurisprudential and administrative texts were restricted by the conventions of their genre. Criminal law as
depicted by jurisprudential literature largely remains in the confines of theory and the precepts of the jurists’
respective legal schools or sects. On the other hand, though there were administrative manuals that dealt with the
realities of criminal justice, these were few in number. The author’s voice in the mirror for princes or adab
(administrative) material also became subsumed under the expectations of this genre— where information was
conveyed through formal and detached instruction and advice. Modern scholars specializing in the legal and
political history of premodern Islam have relied on these two genres, but I contend that treating literary
narratives as avenues of expression for legal and political views can nuance our outlook on both the shurta and
criminal law. This literature also gives us, as Christian Lange has proposed, a richer understanding of societal
views on premodern Islamic criminal justice.5%?

Scribes, officials, religious scholars, and even non-Muslim writers grappled with the shurta’s role in
Islamic society. Were they merely pragmatic political agents, a product of a morally grey world where God’s law
was not sufficient? Or could they be made to follow a higher order? What was ideal, and barring that, what was the
intended purpose of this institution? This chapter will analyze criminal justice and law enforcement as it was
conceptualized through literary depictions of the shurta and their successive bodies. As the shurta were the
definitive arbiters of criminal law, it was unsurprising that their all-encompassing authority over society and law
made them the perfect subject matter for allegories about heritage, the political-religious divide, justice, corruption,

and mercy.
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The Heritage of the Shurta

The plethora of origins suggested for the shurta in premodern Islamic literature sheds light on how these
authors imagined the heritage of this legal institution in Islamic civilization. As Abbasid historians (and their later
successors) sought to trace the real and presumed roots of Islamic society, it is unsurprising that they would seek to
establish various genealogies for the shurta, one of the earliest legal institutions. These authors relate that the
shurta can be traced back to a myriad of periods: the biblical past, the Golden Age of Islam, descent into Islamic
kingship, and pre-Islamic kingdoms. The most famous Muslim hadith compiler Muhammad b. Isma ‘1l al-Bukhari
(d. 256/870) narrates an account of the alleged first s@hib al-shurta in Islamic history. He relates, “Qays b. Sa‘d
was in the position of the sahib al-shurta within the Prophet’s time.”%% However, this report is anachronistic as
almost all of the medieval histories date the creation of the shurta decades later—Ilong after the Prophet’s death. In
any case, the fact that al-Bukhari concerns himself with placing this institution in the Prophet’s time tells us that he
viewed the shurta as indispensable to Islamic society.

In addition, several authors attribute the formation of this office to the first Muslim caliphs, and this is
revealing of their perspectives on its religious roots. For example, a few Abbasid-era historians, such as the
anonymous author of the Akhbar al-Dawla al- ‘Abbdasiyya (History of the Abbasid Dynasty), relate an account that
Ibn ‘Abbas was the first s@hib al-shurta in Islamic history and the second Muslim caliph ‘Umar b. Khattab
appointed him.%* This story is likely a strain of Abbasid myth-making intended to raise the status of Ibn ‘Abbas,
the progenitor of the Abbasids, to fantastic levels. Sunni Muslims believed that the reigns of the Prophet

Muhammed and his successors, the first four caliphs, marked a Golden Age for Islam wholly distinct from
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subsequent periods. C.E Bosworth notes, “The period was invested with the pristine virtues of piety, simplicity,
justice, equality of all (male, free) Muslim believers, all the more so as later pietistic, traditionalist circles
contrasted it with what they regarded as the worldly-oriented (mulk).”%%° The shurta as an institution in the eyes of
some authors had virtuous foundations tied to the dawn of Islam.

Conversely, Ya'qiib1 (d. 292/905) recounts another narrative which sees the proliferation of the shurta as a
sign of the end of the Golden Age and the rise of royal tyranny, corrupting the Muslim community. He lays the
blame, as do many others, on the first Umayyad ruler, Mu‘awiya I (r. 41-60/661-680). He writes:

Mu‘awiya was the first one to have guards, shurta, and doorkeepers in Islam. He let the royal curtain hang
down, recruited Christians as scribes, and would walk with spears in front of him. He would take zakat
(alms) from the stipend of the troops, and sit upon the throne as people stood below him. He created the
bureau of registry and built elevated structures, the people mocked his buildings, and they would not ridicule
anyone before him. Then, he confiscated the money of the people, and took it for himself.®%
As shown in the above narrative, the shurta is depicted not as a law enforcer, but as a manifestation of royal
tyranny. Law enforcement was established as another means for Mu‘awiya to exert his injustice over people and
was an anathema to the previous simplicity of the first community of Islam. Therefore, in these conflicting
narratives, the shurta could represent either a heritage of the Golden Age of Islam or one of the signs of despotic
mulk (kingship). This dichotomy also extends to authors writing on the existence of the shurta in biblical antiquity.
For instance, Ibn Wathima (d. 237/851) portrays King David as having a gadi (judge), a sahib al-siig (market
inspector), and a sa@hib al-shurta (criminal magistrate).*” Hence, the institution of the shurta in this tale had a
prophetic legacy before Islam. In contrast, most examples of the shurta set in a biblical age have them acting as
agents of oppression.

Muslim historians depict the use of the shurta by biblical oppressors as a reflection of their own

contemporary setting. In his commentary on the Qur’an, al-Tha‘labl mentions that the biblical Pharaoh employed
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the shurta to gather sorcerers throughout Egypt to challenge Moses’ supernatural abilities.®®® Ya‘qiibi relates in his
chronicle that the shurta crucified Jesus, and even that an unnamed Roman soldier who speared Jesus (known
widely as Longinus in late antique and medieval Christian literature) was a member of the shurta.%%° Ibn ‘ Asakir
went further than the rest by telling a story of a shurti (a criminal law officer) in biblical Judea who stole a fish and
suffered God’s punishment, implying that injustice from the shurta is perennial.®'° The narratives deliberately
portray the actions of these shurta as recognizable, implying to readers that criminal law as an extension of tyranny
is unchanging. As Uriel Simonsohn has duly noted, these portrayals of biblical judicial structures mirror the
authors’ contemporary world. They modeled the biblical past to match their Islamic present and this tendency also
extended to pre-Islamic periods.!!

Besides early Islamic and biblical periods, Islamic civilization continued to see itself as a successor to the
Eastern Roman and Sasanian Empires, which means that Muslim authors presumed that undoubtedly these
civilizations must have had their own shurta. Some historians, such as al-Tabari (d. 310/923) and the unknown
author of Nihayat al-arab fi akhbar al-Furs wa-al- ‘Arab (The Finest Compendium in the History of Persians and
Arabs), mention pre-Islamic monarchs employing the shurta to deal with disorder and protect their kingdoms.®!?
For example, the anonymous writer of the Nihaya provides an account of the Sasanian Persian ruler Khosroes II. In

it, he commands his sahib al-shurta to execute twenty thousand prisoners of war.%'>Al-Tabar relates that the 7th

century Byzantine Emperor Heraclius (r. 610-641) ordered his sahib al-shurta to uncover information on the
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in Syria to uncover information on the Arabian Prophet. Nihayat Al-Arab Fi Akhbar al-Furs Wa-al- ‘Arab ed. Muhammad Taqt
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“Arabian Prophet” (Muhammad).®!* But Muslim authors also saw the Southern Arabian kingdom of the
Himyarites as their civilizational predecessors.

Predictably, the Himyarites also had a sahib al-shurta, at least according to the historian, jurist, and
litterateur Ibn Qutaybah (d. 276/889). He relates an anecdote centered on an explanation of the phrase “he is in the
hand of justice (huwa ‘ald yadi ‘adlin)” referring to one whose fate is sealed.®'> Ibn Qutaybah claims that this
originated from the legendary fifth-century pre-Islamic Himyarite Jewish ruler Tubba . Whenever Tubba * wanted
to kill someone in anger, he would give him to his s@hib al-shurta named ‘adl, the Arabic word for justice.’!® This
practice led the king’s people to say that any doomed victims were unfortunates now in the hands of ‘ad/,
effectively without hope. Thus, according to this historian, the expression lost its original context and now only
refers to the hand of justice as certain doom. This literary narrative juxtaposes the shurta with a ruthless form of
justice, regardless of the nature of the crime. It is an illustration of the shurta being used as a metaphor for issues of
life and death which makes sense given their role as the embodiment of criminal justice. Some authors went even
further by extending the roots of the shurta to divine and cosmological origins.

A few Abbasid historians and jurists relay stories that actually represent the shurta as indispensable to the
natural order. Ibn Qutaybah cites an account in his work, Kitab ‘Uyiin al-akhbar (The Book of Select Narratives),
that provides an interpretation of the Qur’anic verse 11 in Sirat ar-Ra ‘d (Chapter 13, Thunder). In this
interpretation, each person has protectors that preserve them according to the commands of God, and this
interpretation is also cited by al- TabarT in his commentary on the Qur’an.®!” Although Qur’anic commentators
generally believed that these sentinels were holy forces, such as angels, another perspective existed in the Abbasid

period that cast them as more earthly.

614 G. Lecomte, Encyclopaedia of Islam, 2nd ed., s.v. “Ibn Kutayba”.
615 Ibn Qutaybah, al-Ma * Arif, 619; Ibn Qutaybah, al-Kitab Adab al-Katib (Mu’assasat al-Risala, 1981), 52, which also includes a
variation of the same expression, “ He was placed on the hand of justice (Wudia * ‘ald yadi ‘adlin).”
616 Ibn Qutaybah, al-Ma  Arif, 619;
617.Q: 13: 11.
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Both Ibn Qutaybah and al-Tabarf cite a narrative that refers to these protectors as akin to “the officers of the
law guarding the amirs (al-jalawizat yahfazun al-umara’)”.*'® Al-jalawizat is a synonym for the shurta, which
demonstrates that contemporary concerns have impacted their understandings of the Qur’an and the divine order.
Another anecdote sees the shurta as representative of the cosmic system. The historian al-Mas ‘Gdi mentions a
tradition which he claims originated from the hukama al-mutaqaddimin (scholars of old) and which reads:

God Almighty gathered the celestial spheres in order and made the Sun king, Mercury became like a

scribe, Jupiter like a judge, Mars like a shurti carrying a weapon, the Moon like a treasurer, and

Venus like the Queen.

This symbolic narrative characterizes the symmetry of the universe as perfectly aligned with the Abbasid
system, including Mars as a shurti. The fact that the cosmos has a chief of the elite corps and law enforcer
legitimizes that institution as part of the natural world. These authors collectively imbued the shurta with a
legitimate heritage by tying it to both the pre-Islamic and Islamic political and religious past. It was
inconceivable to them that their forerunners would not have had a shurta. They were so certain of the
shurta’s unquestioned place in society that they inserted its existence into their religious, legendary,
bygone, and even cosmological roots. Thus, in the medieval Islamic period, the shurta was fully accepted
as an essential part of society. As a result of many authors’ beliefs that the existence of the shurta was
natural, the institution and its figures became symbolic in various narratives on diverse topics, such as

sovereignty, justice, and criminal law. This is evident in the depiction of the shurta’s role as a manifestation

of the hayba (awe and dread) of royal authority.

Awe and Dread
Muslim authors saw the sahib al-shurta’s ability to project and instill awe and dread as an essential
characteristic. Ibn Qutayabah mentions that when the infamous governor of Iraq, al-Hajjaj b. Yaisuf (d. 95/714) was

looking for a sahib al-shurta, he wanted—among many other things—for the shurta to be da ‘im al- ‘ubiis

618 Ibn Qutaybah, ‘Uyiin al-Akhbar, 1:55.The account is intentionally imitating the phrase in the verse: yahfaziinahu min *amri Allah...Al-
Tabari, Jami ‘ Al-Bayan ‘an Ta 'wil Ay Al-Qur’an (Beirut: Mu’assasat al-Risalah, 1994), 4: 409-411. In his commentary, al-TabarT lists this
as one possible interpretation of the verse.
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(perpetually scowling).%!® There is a frequent variation of this anecdote in other historical texts, but the sentiment is
the same, that a s@hib al-shurta needs to have a menacing visage.®** The third/ninth-century sahib al-shurta Ishaq
b. Ibrahim suffered from this expectation. The sixth/twelfth-century litterateur Ibn Hamdiin (d. 562/1166-

1167) narrates:

Once [the Abbasid caliph] al-Ma’miin was speaking, and then Ishaq b. Ibrahim laughed. Al-

Ma’'miin said, “O Ishaq I appointed you over my shurta, and you opened your mouth from

laughter?! Take his black cloak®?! and his sword...Ishaq replied, “O Commander of the Faithful,

exonerate me. Al-Ma’miin said, “I already have exonerated you.” Ishaq never laughed after that.5%?

As this story further emphasizes, Muslim authors frequently refer to a need for a sahib al-shurta with a threatening
demeanor—emphasizing their role as the menacing and implacable embodiment of government authority. In
contrast, al-Ya ‘qiibl mentions that Ziyad b. Abithi (d. 53/673), another infamous governor of Iraq, stated, “the sahib
al-shurta should be very formidable and vigilant.”? Thus, these narratives imbue the s@hib al-shurta with
dimensions that evoke the expression sayba (awe and dread), the mantra of governance in the premodern Islamic
world.

Ziyad b. Abthi served as a model for Muslim writers, a ruler who maximized awe and dread through the
particular violence and authority of the shurta. Several narratives note that upon arriving in Basra, a town rife with
rebellion and crime, the Umayyad governor of Iraq, Ziyad b. Abihi set out to prevent these crimes by establishing
a curfew after the night prayer on pain of death. Apparently, the sahib al-shurta would kill anyone out after hours,
without exception, and he is credited with an astronomical body count, which would have severely depopulated the
small garrison town if it was true. Yet, at the end of his reign of terror, the authors offered up that people could

open their doors at night, and peace returned to Basra.%?* The historian TabarT discusses Ziyad b. Abihi’s ruthless

policies backed by his sahib al-shurta, “He reigned over the people with a siyasa (governance) such as had never

619 Ibn Qutaybah, ‘Uyiin al-Akhbar, 1: 70.
620 Baladhuri, Ansab Al-Ashraf, 12: 389; Ibn Hamdiin Baha’ al-Din Muhammad ibn al-Hasan, al-Tadhkirah al-Hamdiiniyah e(vis. Thsan
‘Abbas, and Bakr ‘Abbas (Beirut: Dar Sadir, 1996), 1: 349-50; Muhammad b. ‘Ali b. A‘tham al-Kufi, Kitab al-Futih ed. Ali Sir1 (Dar al-
Adwa’, 1997), 73.
621 The official dress code of the Abbasids was black.
622 Baha’ al-Din Muhammad ibn al-Hasan, al-Tadhkirah Al-Hamdiniyah, 1: 349.
623 al-Ya'quibi, Tarikh, 2: 146.
624 Baladhuri, Ansab al-Ashraf, 5:196; al-Tabari, Tarikh, 5: 219-211.
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been seen and people became terrified of him with zayba (awe and dread).”®? Although al-TabarT had reservations
about these methods, his perception was that the shurta’s excessive violence served as a means to restore peace and
order. Ibn Qutaybah epitomizes this principle with his depiction of Ibn ‘Abid Tamimi, the sahib al-shurta of the
governor, Hajjaj b. Yusuf. He relates:

It was narrated by Haytham from Mujalid from Sha‘bi, who said: I swear by God that I have never seen a
sahib al-shurta like him. ‘Abdul-Rahman b. ‘Abid Tamim1 would not imprison someone except by religion.
If “Abid Tamimi came upon a man who breached the people’s [houses], he would push the thief’s drill
through his stomach until it went through his back. If he came across a grave robber, who dug up a grave,
he would bury him in it. If he came across a man who fought with an iron rod and was found openly with
the weapon, he would cut off his hand. If he came across a man who burned the people’s houses, he would
burn him (alive). If he came across a man who accused another and said he was a thief and nothing was
found on him, ‘Abid Tamimi would whip the accuser three hundred times. Sha‘bi also said: Hence, there

were forty nights that he didn’t come upon anyone, and al-Hajjaj b. Yasuf gave him the prefecture of Basra

along with Kufa.®*

Ibn Qutaybah’s account, like al-Tabari, follows the same narrative course where preserving awe and dread through
discretion achieves results. The text is filled with literary embellishments, such as the symbolic “forty nights,” and
the poetic justice that consistently mirrors the original crime. The authenticity of the account is not what the tale
strives for, but is rather a definitive allegory for what personifies a sa@hib al-shurta. Ultimately, this view that the
shurta should terrorize both criminals and the populace with arbitrary punishments was prevalent in a number of
literary narratives about these law enforcers. A consistent feature in stories about the shurta (or an analogous body)
is that peace always gets restored, once these law enforcers employ exorbitant violence against crime waves. We
find a good example of this when the Andalusi chronicler ‘Arib b. Sa‘d al-Katib al-Qurtubi (d. 370/980) mentions
that in the year 310/ 922-923, hayba (awe and dread) towards the sa@hib al-shurta in Baghdad had weakened due to

the troops’ insubordination.®?’ As a result, the government-appointed Naziik al-Mu ‘tadidi to the post, and he acted

625 Al-Tabari, Tarikh, 5: 222.

626 Tbn Qutaybah, Uyiin Al-Akhbar, 1: 71.

27 “Arib b. Sa‘d al-Qurtubi, Silat Tarikh I-Tabari (Dar Turath, 1967), 95-96.
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severely like an ideal sa@hib al-shurta and employed harsh measures, and “Arib concludes that peace was
restored.®?®

These dramatically disproportionate measures may or may not have been effective, but many Muslim
authors subscribed to a mantra of awe and dread in their understanding of the shurta and its purpose.®?° This was
not unique to the Islamic world, as we can observe in various studies on the ideological components of
governmental violence. Even up to the modern era, there are views in both nonfiction and fiction that legitimate
violence can root out crime. But the concept of “the ends justifying the means”—the essence of hayba and its legal
circumvention of Islamic jurisprudence—provoked an ongoing and intensive debate among Muslim literary elites.

To Follow or Bypass the Divine Commandments: A Literary Debate on a Divide in Criminal Justice

The debate over whether criminal justice should adhere to jurisprudence or political and administrative approaches
found its way into literary storytelling. In the ninth, tenth, and eleventh centuries, literary authors would take a
stance on whether non-jurisprudential methods in criminal law were justifiable by injecting their commentary in
the very narratives that they related. In particular, they centered these accounts on governors with criminal
jurisdiction or on the shurta.

In his tale involving the criminal policies of the governor Ziyad b. Abihi, al-TabarT implicitly criticizes
them by stating, “... he would arrest on suspicion and enact punishment on dubious grounds.”%*° The historian
makes his disapproval clearer with his report on an unlucky visitor to Basra after curfew who pleaded with Ziyad
only for the governor to respond, “I believe you are telling the truth, but there will be a good example for this
community in your death.”%*! He then ordered his beheading. Despite his opposition to these judgments as a
jurist, al-Tabarf strikingly still rationalizes Ziyad’s actions in concluding that, as a result of Ziyad’s draconian

measures, awe and dread were established in Basra. Therefore, al-Tabar1 remains conflicted. He finds Ziyad’s

628 Al-Tabari, Tarikh, 5: 96.

629 a]-Tantkhi, Nishwar, 1: 86; Ibn al-Jawzi, al-Muntazam, 16:281-284; 18:31.
630 Al-Tabari, Tarikh, 5: 219.

6311bid., 5: 221.

200



approach an anathema to his own jurisprudential views, but admits that it achieves results. In contrast, Ibn al-
Qutiyya (d. 367/977), another jurist and historian in al-Andalus, also provides his opinion on what constituted
proper criminal procedures through a narrative.

Ibn al-Qitiyya states that the amir Muhammad b. “Abd al- Rahman II (r. 238-275/ 852-888) would alternate
between appointing two notables, Umayya b. ‘Isa b. Shuhayd and Walid b. Ghanim, as the sahib al-madina due to
his recognition of their noble characteristics. He relates that “they would never carry out any criminal sentencing,
nor administer the great matters of the city, except in accordance with God’s law [wa-kana la yanfudhani fi ahkam
al-madina wa-l-umitr al- ‘izam fiha illa bima wafaga al-haqq).”®* The side in this debate that Ibn al-Qiitiyya takes
is evident from his account. Given the fact that jurists wielded far more influence over criminal justice in
Umayyad-era Cordoba than in Abbasid Baghdad, this opinion was perhaps more reflective of the practical realities
of law enforcement in al-Andalus than it was in the Near East. This assumption will be bolstered by a
juxtaposition of two tenth-century Buyid and Umayyad historians on an attempt to reform criminal justice in
Abbasid-era Baghdad in the year 306/919.

As detailed in Chapter 2, the Abbasid government made the unprecedented move of having jurists present
to supervise the criminals’ judgements by the shurta, and to bring them in line with figh (Islamic jurisprudence).
Two historians who recounted this event, ‘Arib b. Sa‘d (d. 370/980), a tenth-century Umayyad royal secretary, and
Miskawayh (d. 421/1030), a scribe and royal Buyid librarian, provide conflicting perspectives on this development.
‘Arib b. Sa‘d states:

In the year, 306/919, the caliph al-Mugqtadir commanded Yumna al-TiltinT1 who was entrusted with the sahib
al-shurta that a jurist should sit in session for each of the four districts and hear from the people about their
criminal complaints and give a fatwa (legal opinion) on their issues so that oppression would not be

experienced by anyone. The caliph commanded that a cost would not be imposed on the people for the paper
upon which the talionic crimes would be written and enforced accordingly. Moreover, the officers who

632 Muhammad b. ‘Umar Ibn al-Qiitiyah, Tarikh Iftitah Al-Andalus (Beirut: Dar al-Kitab al-Lubnani, 1989), 82.
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processed the cases brought before them by the people should not take more than a few silver coins for their
fees.

As the passage shows, ‘Arib b. Sa‘d characterizes al-Mugqtadir’s reform in a matter-of-fact manner but with a
positive veneer. This should not be surprising since ‘Arib b. Sa‘d lived in a society where an institution of jurist-
consultants already existed for criminal justice. He would see this reform as a productive development. In contrast,
the historian Miskawayh provides a radically different narrative with an altogether opposing outlook. Miskawayh
states that the reform was predicated on jurists supervising the shurta to ensure that their legal judgements on
criminals’ punishments would be applied to the jurisprudential letter. Then, Miskawayh states:

The hayba (awe and dread) of the shurta weakened on account of that, the thieves and ‘ayyarin (urban

militias) would steal openly in full view of Najh [the sa@hib al-shurta], and bloodshed and disorders

increased, and robberies intensified, and the ‘ayyarin would say:

Go out and do not worry
As long as Najh is the wali.

634
These two contrasting narratives agree only that a reform of Abbasid criminal justice to align it with jurisprudence
occurred. This happened in 306/919, but their diverging perspectives shaped the portrayal of this policy and its
outcome. Unlike Arib b. Sa‘d, Miskawayh explicitly constructs the narrative in a manner that would have his
readers conclude that jurisprudence is counterproductive in preventing criminal activity. First, he states that
establishment of a jurisprudential-consultant body ensured the decline of awe and dread for the authority of the
shurta among the populace. If that was not enough, he further characterizes the impact of this reform as a series of
disorders and crimes akin to the opening of Pandora's box. Miskawayh ends the account with a short poem, a sign
of literary artifice within the tale, with criminal perpetrators loudly proclaiming that they could commit their
offenses as long as a jurisprudential-minded sahib al-shurta was in office. Miskawayh falls into the camp that
believed evidentiary restrictions in jurisprudence made it ill-suited for battling the vicious criminal underworld. His
secretarial views were shared by a number of his administrative colleagues and other literary authors. Surprisingly,

a Christian historian from the Fatimid period falls into the pro-jurisprudential group when it comes to criminal

justice.
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Yahya b. Sa‘id al- Antaki (d. 458/1066), the Melkite Christian historian and physician, praises the Fatimid
caliph al-Hakim’s jurisprudential reform of criminal justice, covered in Chapter 3. He effuses, “Al-Hakim
displayed justice which had not been seen from anyone other than himself.”®* It is striking that Yahya b. Sa‘id al-
Antaki, a Christian, would praise al-Hakim’s endeavor to situate the shurta along Islamic jurisprudential lines.

Unsurprisingly, the population, both Muslims and non-Muslims, preferred the discretionary nature of
criminal justice to be curbed. In fact, a contemporary author of a Hebrew scroll praised al-Hakim for only
appointing men of ‘udiil (good reputation) for criminal matters. As I have related throughout the chapters, the
expansive authority of the shurta paved the way for abuses and neglect in their administration, both financially and
violently. So, an Islamic jurisprudential system of criminal justice with well-defined rules was viewed more
positively than the shurta’s overuse of an ad hoc and pragmatic approach. The debate between those with pro and

anti-jurisprudential leanings among literary authors would continue with the introduction of siydsa into the mix.

Siyasa v. Shart'a in Criminal Justice
After siyd@sa came to mean an alternative non-jurisprudential legal framework among Buyid-era government
officials, most notably al-Mawardt (d. 450/1058), the term appeared frequently in narratives about criminal justice
during the eleventh and twelfth centuries. Literary authors used siyasa (often in juxtaposition with shari ‘a) to
express their views on sovereignty, justice, and the interplay between jurisprudential and administrative-
discretionary approaches. A contemporary of Miskawayh, east of Baghdad, the fifth/eleventh-century Persian
Muslim geographer and historian Abti Sa‘id Abd-Hayy al-Gardizi (d.>1052), held the same opinion as the Buyid
librarian had, but used siydsa to emphasize his point further.

In Zayn al-Akhbar, his history of Khurasan from the pre-Islamic period until the reign of the Ghaznavid
ruler, Sultan ‘Abd al-Rashid (1049-1052), he relates a tale about an Umayyad governor of Khurasan, Waki* b. Abt

Sad (d> 101/720):

The governor imposed a policy of terror (siyasatd-e hawl). If anyone transgressed Waki“’s hadd (legal limit)
or exhibited a hint of betrayal, he would immediately kill them. It reached a point that one day a drunkard

035 al-Antaki, Tarikh Al-Antaki, 1: 302.
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was brought before Waki", and the governor ordered for him to be decapitated. He was told, ‘The killing of a
drunkard is not permissible, but the hadd (punishment) by the lash is.” Waki® said, ‘My punishment is not the
whip or rod, but the sword!” When people heard that, they all became afraid. No one committed a crime
because discipline, flogging, and death would ensue.5*
Gardiz1’s narrative contrasts Waki“’s ad hoc capital punishments as embodied by siyasata to the hudud (penalties)
based on Islamic jurisprudence. His account represents with sympathy the proponents of shari ‘a as demonstrated
by the protesting opponents of Waki ’s rule. Notably, the tale ends in a similar fashion to the Umayyad-era
accounts of Ibn Qutayabah and Tabar1, which clearly shows that he favors a disproportionate level of violence
against crime to inspire both awe and dread. Gardizi’s perspective on the limitations of shari‘a to combat crime
ultimately aligns with Miskawayh’s view. His contemporary, another Ghaznavid historian, Abii'l-Fadl Bayhaqt (d.
458/1066), shared his opinion.

Abu'l-Fadl Bayhaqt launches into a story about the founder of the Ghaznavid dynasty titled, “A story
demonstrating the siydsa of the just ruler Sabuktigin (d. 387/997), may God have mercy on him,” in which he tells
of Sabuktigin ordering a servant to break the neck of an elephant herder with a bow for stealing date palms from a
tree belonging to its owner.®*” He commanded that the servant also hang the elephant herder’s corpse on the tree
with the very same bowstring.®*® Such a punishment was spontaneous and entirely based on a ruler’s temper and
thus not rooted in jurisprudence. Bayhaqi ends the tale by stating that “It is from the enforcement of such siyasat
that the world is able to keep on turning.”%° Throughout the tale, he declares that Sabuktigin was an example of
“monarchs who meted out punishment at the proper time (siyasat ke biwaqt kunand),” and one versed in “siyasat”
(punishments).%*° Therefore, Bayhaq sees discretionary and excessive violence as a means to enforce order as a
virtue of kingship.

In contrast and unsurprisingly in al-Andalus, Ibn Bassam (d. 543/1148), the sixth-/twelfth-century historian

and poet, utilizing Ibn Hayyan as a source, gives a very different perspective on siyasa. He narrates the
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establishment of the Jahwarid dynasty after the collapse of the Umayyad caliphate in Cordoba and its criminal

policies:
Then Abt ’1-Walid [Muhammad Ibn Jahwar] followed the conduct of his father, Abti Hazm, in siydsa by
circumventing the hudiid (Qur’ anic punishments) when an alternative and a legal interpretation could be
found for suspending talionic justice because of the lack of an Imam for the community at that time, and the
eruption of strife. As a result, astonishingly, the people put a stop to their crimes and the blood spilling in
stark contrast to what they had been like while under severe control, and the exceeding of the hudiid by the
oppressive hands of the ashab al-shurta during the era of the community. He hardly listened to the ashab al-

shurta’s wickedness as a rule except in exceptional cases. Thus, Abii al-Walid excelled in reviving wisdom
in siydsa and established authority.!

For Ibn Hayyan and by extension Ibn Bassam, true siyasa was reining in the excessive violence of the shurta and
showing leniency, or even avoiding punishments for crimes. This narrative tackles the debate throughout
premodern Islamic society surrounding the degree of punishment and coercive violence for appropriate criminal
justice and policing. Conversely, a great number of jurists and some scribes had stated that it is better to avoid
hudiid in cases where reasonable doubt exists. Evidently, these historians agreed with such an approach and
referred to it as an ideal siyasa. The Abbasid-Saljiiq era vizier and historian Abt Shuja“ al-Riidhrawart (r.
488/1095) also concurred with this interpretation of siyasa.

Al-Rudhrawari claims that Miskawayh had thoroughly impressed him with his skill as a storyteller, his
depth of insight, and his historical methodology—so much so that he decided to extend the tenth-century author’s
annals that had closed in the year 369/980. Modern scholars have noted that these two writers were widely
discrepant when it came to their respective historical interpretations of events. This is evident in al-Rudhrawar1’s
definitive literary narrative on criminal justice early in his chronicle, which was likely a response to his
predecessor. Al-Rudhrawart relates:

I was informed that criminals were prevalent during the reign of one of the amirs (provincial rulers) of Egypt.
So, he killed (many) and exceeded God’s prescribed punishments, from which shari ‘a (sacred law) is
derived. Yet crime multiplied and the ruler’s affairs reached a standstill. So he was advised to follow sacred
law. Therefore, the Amir called for an expert jurist, whom he asked for counsel and guidance. Denizens of
the prison were brought before him, and he was instructed on their respective cases. He gave legal rulings for
each one of them based on God’s commands. The ruler implemented the prescribed punishments upon the

condemned with justice, no more and no less. He also acted in this praiseworthy manner with other criminals
whom he had subdued until some time had passed when matters were put into order, crime had been

41 Abi >al-Hasan ‘Alf Ibn Bassam al-Shantarini, al-Dhakhirah Fi Mahasin Ahl "al-Jazirah (Beirut: Dar *al-Thagafah, 1978), 2: 605.
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diminished, and peace reigned over all the lands (of Egypt). It is not for living beings to act for the good of
society by infringing upon a commandment that the Almighty God of the Universe has put forth.®*

At first, this narrative may seem out of place in al-Rudhrawari’s coverage of events in Buyid-era Iran and Iraq.
However, the writer sought to clearly express to readers his own opposing perspective about the legal division in
criminal justice. Unlike Miskawayh who embellished an actual event in a literary way, al-Rudhrawar1 provides an
anecdote almost without any identifiable markers — such as dates and names — that reveals its true nature: a fable.
His artifice seems to deliberately share elements of Miskawayh’s account: a story where jurisprudence is employed
by the penal system, and jurists are consulted but the course of events is far different. This semi-fictitious
government’s adherence to shari ‘a succeeds in drastically reducing crime. The vizier also further rebuffs
Miskawayh’s opinion by stating that it is not for human beings to trespass on God’s decrees for any reason. Given
the fact that, during his lifetime, al-Rudhrawar1 himself studied and associated with religiously scholarly classes
and was sympathetic to them unequivocally colored his views. Furthermore, considering that jurists in Abbasid-
Saljiiq Baghdad consulted in some criminal cases, it is understandable his contemporary setting influenced his
storytelling. After this narrative, al-Rudhrawart mentions a tale about the Abbasid caliph al-Mu‘tadid (r. 278-289/
891-902)’s use of siydsa to further accentuate his point.

In the story al-Mu‘tadid seemingly crucified a soldier publicly for an unspecified crime against the
populace, a punishment that violated shari ‘a according to al-Rudhrawari’s jurisprudential perspective.*** However,
al-Rudhrawari reveals that in reality al-Mu‘tadid killed a highway robber instead of the soldier who was still alive
and imprisoned.®** Al-RudhrawarT relates that Al-Mu‘tadid enacted this deception to ensure that the necessary awe
and dread would be instilled in the hearts of the populace while continuing to act in accordance with shari ‘a.®®

Hence, this form of criminal justice for al-Rudhrawari was the ideal siydsa.

42 Al-Radhrawari, Kitab Tajarib al-Umam, 3: 50.
3 1bid., 3: 51-52.

644 Ibid.

5 1bid., 52.
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So far, in this section, these views on siydsa have been discussed in literary detail only by non-jurists, such
as these literary scholars and government officials. It is Ibn al-Jawzi, a jurist and known critic of siydsa, who states
his view without any ambiguity.

Ibn al-Jawzi writes an obituary for Sa‘d al-Dawla Goha’rin (d. 493/1100), a renowned Seljuqg-era shihna
(military governor) and criminal magistrate of Baghdad. After a lengthy appraisal and eulogy on Sa‘d al-Dawla’s
just and religious nature, he ends the profile on a dour note:

It is related that he never seized or oppressed anyone, except when he carried out his own beliefs by killing

those whose killing was forbidden, such as killing thieves as well as displaying them. He claimed this was

siyasa ...%%
This conclusion is a drastic tonal shift, as it deflates all of Sa‘d al-Dawla Goha’rin’s aforementioned positive
characteristics. As we have seen previously, these historians often permeated their narratives on justice with their
own views on this legal separation. Ibn al-Jawzi, a vocal critic of siyasa as I mentioned in Chapter 3, used this
obituary as a platform. He criticizes the common criminal practice of executing and publicly displaying bodies of
criminals who, according to jurisprudence, should not be punished in such a manner unless they were brigands or
the like. In fact, he also criticizes ‘Adud al-Dawla in his written obituary of him, by saying that he circumvented
sacred law with the justification that he was following siyasa.®*” His message echoes Ibn Bassam and al-
Rudhrawar’ in the belief that governance or siyasa should be aligned with shari ‘a.

As we have seen, the debate over jurisprudential and non-jurisprudential criminal justice persisted into
being a discussion of the nature and merits of siyasa and shari ‘a and their effectiveness in criminal law
enforcement. The establishment of awe and dread played a major role in these discourses. The legal separation,
which Muslims historians had begun to discuss between the eighth and tenth centuries, was solidified by the

presence of siyasa and its tension with shar ‘a. This legal duality was a constant theme in Islamic criminal justice.

A similar dynamic was replicated when authors compared the ulamda’ and the shurta.

646 Ibn al-Jawzl, al-Muntazam, 17: 58.
%471bid., 14: 293.
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A Battle for Legitimacy: The ‘Ulama’ and the Shurta
As the ‘ulama’ and the shurta held different kinds of legal authority in Islamic societies, it should not be

surprising that Muslim authors would pit them against other in narratives. Mostly, the shurta would be depicted as
having less legitimacy than the ‘ulama’ as a considerable number of authors were from the religious scholarly
classes. The historian and Buyid-era tenth-century Baghdadi judge and litterateur ‘Al al-Tantikht provides a tale
that validated his judicial office and at the same time portrayed the shurta contemptuously as an institution as
compared to the judiciary. He recounts:

The judge, Abt Husayn b. ‘Ayyash, narrated to me from his recollections. He had been walking with Abt

Khazim the judge. Then a man came up to Abii Husayn b. ‘Ayyash and said, ‘May God provide you an

ample reward, O judge, in your appointment of so and so to the judiciary in our land, for he is virtuous.” Abi

Khazim shouted at him, ‘Quiet! God bless you. You say that a judge is honest. These are the ideal qualities

for the shurta. Yet judges are above that..”...6%8

As a judge, al-Tantikhi cites this story to transmit his beliefs publicly. He sees the judiciary as routinely being
manned by righteous and pure men because they were upholders of Islamic jurisprudence rooted in shari ‘a, which
they viewed as law guided by God and his Prophet. In contrast, al-Tantkhi implicitly puts down the shurta as a less
reputable profession—where virtuous officers are a rarity—as a way to vindicate himself and his colleagues.
Although al-Tantkhi saw the shurta as an integral body of society, he felt that it was the judges and jurists who
protected all moral values and religion. This is not surprising given the contempt some judges and jurists had for
what they saw as the shurta’s circumvention of “sacred law”.

In fact, the 4th/10"-century judge, Muhammad b. Khalaf b. Hayyan Sadaka al-Dabbi Waki* (d. 306/ 918),
the author of a biographical dictionary of judges, Narratives of Judges (Akhbar al-Qudat), clearly reflects al-
Tantikh1’s views with an account describing a case brought by the ninth-century judge of Basra, Ahmad b. Riyah
(d. 223/837), on behalf of oppressed merchants against the sahib al-shurta of Basra, Miisa b. Shayban, as well as
the governor of Basra, Ja‘far. Waki* cites this narrative to show how judges battled the forces of despotism as

represented by the penal system:

648 g]-Tanikhi, Nishwar, 1: 239.
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Al-"Ala’1 said, “I saw [the judge] Ahmad b. Riyah one day in the mosque, sitting on the side. And there came
a man from the prison, known as Kirmani. Ahmad b. Riyah said to him, “What’s your claim?’ Kirmani said,
‘I did not bring anything against Ja'far [the governor of Basra] but against his deputy, [the sahib al-shurta |
Miisa b. Shayban. He came across me, and I am a merchant. He took my goods as well as everything that
belonged to me. Then he beat me and imprisoned me.” Ahmad b. Riyah said, ‘Miisa b. Shayban has to be
summoned. The summons was sent to Miisa. When Miisa came, Ja'far asked Sulayman, the one who carries
out Ahmad b. Riyah’s orders, ‘O Sulayman, whom has your master called to stand up against Miisa b.
Shayban.” Sulayman said, ‘Kirmani brought the case against Miisa.” They went ahead and the meeting
occurred. Ahmad b. Riyah said, ‘You came without being summoned.” Then he said to them, ‘I brought
Misa.’ Ja‘far asked. ‘Do you not know that Miisa is my sahib al-shurta? Whatever he did, I did it, and not
Misa.” Ahmad said to Kirmani, ‘What do you claim?’ Kirmani responded,’He came across me and he took
my money and beat me.” Ja'far said, ‘Yes. I commanded Miisa. Miisa had come across him, and together we
had confiscated the property of the merchants; I disciplined Kirmani properly and imprisoned him.” Ahmad
said, ‘I did not ask about his imprisonment or chastisement, but I asked about his property.” He [also] said,
“You [Ja‘far] devastated him and took with [Miisa] the property of the merchants. Miisa knows whose rights
belong to whom. Kirmani brought testimony against him, and I produced Miisa for them [the persecuted
merchants]. Are you [Ja‘far] the spokesperson for thieves?’ %4

Here, Waki' portrays the figure of the judge as the true defender of justice, in opposition to the crooked hands of
power, those of governors and the ashab al-shurta. The governor attempted to protect his sahib al-shurta by
imposing his own authority, but Ahmad b. Riyah was not swayed from his duty. Misa b. Shayban, the sahib al-
shurta, and his enabler, the governor, committed theft under the pretense of implementing criminal justice — and
thus exposed this punitive justice itself as a sham. By contrast, the court of the judge relied on a precise set of
procedures and rules based on shari ‘a. Unsurprisingly, Waki" and al-Taniikh1 regarded judges as morally superior
to the sahib al-shurta. This view of virtuous primacy extends to the ulama’ and their interactions with the shurta,
which included but were not limited to intervening for a sympathetic or not guilty accused, demonstrating superior
knowledge in religion, and being more virtuous.**°

Salih b. Ahmad b. Hanbal’s biography of his own father, Sirat al-Imam Ahmad Ibn Hanbal (The Biography
of Ahmad Ibn Hanbal) encapsulates the theme of conflict between the moral ulama’ and the enforcers of the state.
In chapter 1, I discussed how Ahmad b. Hanbal was one of the scholars interrogated by the infamous ninth-century

sahib al-shurta of Baghdad, Ishaq b. Ibrahim, during the mihna in the reigns of al-Ma’mun and his successor, al-

%49 Waki, Akhbar al-Qudat, 2:178-179.
30al-Baghdadi, Tarikh Madinat Al-Salam, 14:307; 15:487; 16:97; ‘Umar b. ‘Ali Ibn al-Mulaqqin, Tabagat Al-Awliya’ ed. Nir al-Din
Shuraybah (Cairo: Maktabat al-Khanji, 1975), 1: 66..
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Mu‘tasim. Salih b. Ahmad b. Hanbal narrates a passage from his father’s testimony in which he engaged in a
rhetorical debate on the uncreated or created nature of the Qur’an:
I was brought to Ishaq. He said to me: O Ahmad. By God, look at yourself and have pity! He [the Abbasid
caliph al-Mu‘tasim] had sworn that he would not kill you by the sword, but instead he would beat you again
and again. He will throw you in a place where you will never see the sun. Didn’t Almighty God say that
“Indeed, we made it an Arabic Qur’an.”®! How could it exist if it wasn’t created?”” Then my father [Ahmad
b. Hanbal] said, ‘Didn’t Almighty God say that he made the [army of Abraha] like chewed straw?%>? Does
that mean he created them?” Ishaq said: Take him away!®>
In this narration, Ishaq b. Ibrahim sought to compel Ahmad b Hanbal to recant his doctrine employing tactical
intimidation, expressed by threats of beatings and imprisonment. He engages in a religious debate only briefly,
which suggests that he was more interested in fulfilling his ruler’s orders than demonstrating devotion to
theological doctrines as opposed to Ahmad b Hanbal’s true beliefs. Throughout these stories, the shurta are
depicted constantly as moral inferiors of the ‘ulama’ and judiciary. I have found no narrative in all of existing
medieval Muslim literature in the Near East that presents an inverse scenario. On the other hand, al-Andalus and its
literature again represents the counterpart to these trends in the Islamic Near East.

In his biographical dictionary qudah qurtuba (The judges of Cordoba), the Andalusian jurist, historian, and
poet Muhammad b. al-Harith al-Khushani (d. 361/971 or 371/981) portrays a sahib al-shurta as morally superior
to a judge. He relates that a late ninth-century judge of Cordoba, Ahmad b. Ziyad, locked up a man that he had
quarreled with. Muhammad b. Yusuf al-A‘raj, a jurist in attendance, stated to the judge at that moment, “ This is
the hayba (awe and dread) of oppressors and the way of the arrogant!”%* So, the judge jailed him too. Ahmad b.
Ziyad’s actions caused a commotion in the congregational mosque which reached the ears of the current sahib al-

shurta, Muhammad b. ‘Abd al-Rahman al-Ibrahim.% The sahib al-shurta came in a hurry to the judge’s court and

lambasted him and dressed him down for his actions and judgements until he was released.®*® Because the shurta

51 Qur’an, Chapter al-Zukhruf (43, Ornaments of Gold), verse 3.
652 Siirat al-Fil (105, Elephant), verse 5. Ahmad b. Hanbal is citing the Qur’an’s description of God’s destruction of an army that
purportedly tried to invade Mecca in 570.
53 Ahmad, Sirat Al-Imam Ahmad Ibn Hanbal, 1: 54.
654 Al-Khushani, Qudat Qurtubah Wa- ‘ulama’ Ifiigivah (Cairo: Maktabat al-Khanji, 1994), 98.
655 Al-Khushani, Qudat Qurtubah Wa- ‘ulama’ Ifrigiyah, 983.
6% Ibid.
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in al-Andalus were members of or associated with the religious scholarly classes, they were not compared
negatively to the ulama as they had been in the Near East. In fact, this narrative went in the opposite direction by
viewing this sahib al-shurta as a figure who curbed the injustices of the judge. This criticism of the shurta did not
stop merely with comparing them to judges, but also extended into satire and religious traditions.
Dogs of Hell
It is not shocking that throughout human societies, criminal magistrates or those with police power are the subject
of attacks and satire even until today. Premodern literature was no different in lambasting and denigrating the
shurta as oppressive and corrupt, as in this tale from the famous tenth-century Abbasid litterateur ‘Ali b. al-Husayn
al-Isfahan1. He relates:
Abii Ayyiib narrated from the Umayyad-era poet al-Aqishar’s retelling that he was drinking [alcohol] one
day in a tavern in Hirah when a shurti min shurat al-amr (an officer from the law enforcement division)
entered upon him. So he shut the door, leaving the officer outside. Then the shurti (the officer) called out to
him, “Give me some wine and you will be safe.” Al-Aqishar responded, “I swear by God not by your
assurances. However, there is a hole through the door, so sit under it, and I will pour you a drink through it.”
Al-Aqishar put a reed through the hole as a straw and poured the wine into it as the shurti drank from the
hole until he got drunk. %’

Al-Aqishr composed a poem [about this story]:

The shurti (officer) asked that we give him a drink. So we poured it through a reed straw.
Given that we are spending our own money on alcohol, ask this shurtf why the indignation?%®

These satirical passages above are recounted by Abu al-Faraj al-Isfahani (d. 356/967) in his major work, Kitab al-
Aghani (The Book of Songs). This tale and poem convey both the fear and the resentment that the shurta
engendered among the populace in these societies for their perceived harshness and lack of equity. The law
enforcer hunting for drinkers of forbidden wine becomes the prey, a drunkard, and the poet castigates these law
officers for their oppressive duplicity. Authors such as Christian Lange have observed in medieval Muslim
literature that scorn was heaped upon other judicial agents, like the market inspectors, but vilification of the shurta

far exceeds any other.%>

657 Abii al-Faraj al-Isfahani, Kitab Al-Aghant (Beirut: Dar al-Thya al-Turath al-‘Arabi, 1995), 11:116.
58 Ibid.
% Lange, Justice, Punishment and the Medieval Muslim Imagination, 59.
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The negative archetypes of shurta include, but are not limited to wielders of the lash®®, brutal thugs®®!,

663, and minions of tyranny.®** Ibn al-Jawzi provides a report where the famous

pimps®?, murderous beasts
theologian and jurist Ibn ‘Aqil (d. 513/1119-1120) said acidly that the shihna (military governor) of Baghdad,
Mujahid al-Din Bahrtz (d. 540/1145), would keep unmarried men and women in the streets from intermingling to
prevent sexual relations, unless they were interacting in his brothel where he would not mind.®®> The poet Sana't
Ghaznavi (d. 525/1131) exclaims that only a ruler can protect the populace from the tyranny of criminal authorities
and mentions an incident where these law enforcement officers would drunkenly shoot arrows at terrified villagers
or damage their property.5%

These characterizations reflected to some extent popular criticism of criminal justice and policing in these
societies. As I have related in earlier chapters, mobs and urban militias attacked these law enforcers and their
headquarters. Even celebrated ashab al-shurta, such as Mu’nis al-Khazin (d. 301/914) who earned the acclaim of
other chroniclers, did not escape a negative portrayal.®¢’

Al-Tantikht narrated an account of Mu’nis al-Khazin ordering an underling to raid a shop and steal a
necklace for his own personal gain. The shopkeeper had friends in high places, which allowed him to compel the

intervention of the Abbasid caliph al-Mu‘tadid (r. 892-902) to force Mu’nis al-Khazin to return the necklace

publicly. This criminal magistrate attempted to bribe the shopkeeper to change his testimony, but the latter refused.

660 Al-Isfahani, Muhddarat al-Udaba’ wa-Muhawarat al-Shu ‘ara’ Wa-al-Bulagha’, 2: 202; Muhammad Raghib al-Isfahani gives voice to
the victims of the lash with numerous anecdotes and poetry. Al-Tantkhi, Nishwar, 5:148-150, 217.He provides several anecdotes of the
condemned suffering the pain of the whip.
%1 Ibn al-Athir, Kamil FT Al-Tarikh, 10:338-339; Ibn al-Jawzi, al-Muntazam, 17: 84. Each of these authors offers an account of police
forces attacking or looting cities they were sworn to protect. Abli Bakr ‘Umar b. Mahmiid Hamid al-Din, Magamat-i Hamidr ed. ‘Al
Akbar Abarqi’T (Isfahan: Kitabfuriishi-i Tayyid, 1960), 73. Hamid al-Din provides an anecdote of a shikna having prisoners beg for their
livelihood.
%62 Tbn al-Jawzi, Al-Muntazam, 16: 184, 17:46. Ibn al-Jawzi claims two Seljuq shikna of Baghdad were brothel owners: the aformentioned
Sa‘d al-Dawla Goha’rin and Mujahid al-Din Bahriz.
663 Tbn al-Jawzi, Al-Muntazam, 15: 305; al-Isfahani, Kitab Al-Aghani, 11: 116.Abi al-Faraj al-Isbahani, Kitab al-aghani. vol. 11 (Beirut:
Dar al-Thya al-Turath al-‘Arabi, 1995), 116. These two authors mention two chiefs criminal magistrates who robbed and murdered people
at night.
664 Al-Yaqubi, Tarikh, 2:360-361.
665 Ibn al-Jawzi, AI-Muntazam, 17: 46.
6% Abii al-Majd Majdiid b. Adam Sana’1 al-Ghaznavi, Kitab-i Hadiqat al-Haqgiqat Va Shari‘at al-Tarigat (Tehran: Chapkhanih-i Sipihri,
1950), 561-63.
7 <Arib b. Sa‘d al-Qurtubi, Silat Tarikh al-Tabari, 45.
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In the end, Mu’nis al-Khazin was forced to go with his entourage to personally return the necklace to its chest.%
Al-Taniikht paints Mu’nis in an exceedingly negative light, characterizing him as a thief, a liar, and a would-be
payer of bribes — a magistrate who willingly breaks the law for his own selfish desires.

This portrayal of a tenth-century sahib al-shurta as a criminal is striking and contradicts positive depictions
from other sources. Al-Tantikhi’s defamation of Mu’nis exemplifies his feelings about the corrupt police
conditions of his own lifetime. But this criticism of the shurta also extended to religious traditions, and denigrated
the police as the worst of Muslims, and even in some cases as future dwellers of hell.

As early as the third/ninth century, a purported tradition containing a saying of the Prophet was circulating
in the Abbasid caliphate. It stated: The Prophet Muhammed said, “I never witnessed before such characteristics as
these denizens of hell. One group was beating people with whips like cow tails.”*®® Ibn al-Jawzi surmised that

these whippers from hell were the shurta, given the shurta’s customary interrogation methods and punishments.57°

They would administer lashes to compel confessions from suspects or to impose other penalties on criminals.®”!
Given the antagonism of the populace and some religious jurists to such penal procedures, it is unsurprising that
several early medieval Muslims believed hell to be the ultimate destination of a law enforcer. It is evident that the
content and circulation of this tradition in this period reflects the anxieties of societies towards the use of brutal
punishments by the shurta.

Furthermore, another purported tradition of the Prophet Muhammed cites him as follows, “al-shurat wa-I-
Jjalawiza wal-shurut (the criminal magistrates and police), and the helpers of injustice are the dogs of hell.”¢”?

Lange has offered three interpretations for this tradition: when they reached hell the shurta could be transformed

into dogs, or they would become the very dogs of hell that torment sinners, or lastly the shurta resemble

668 a]-Tantkhi, Nishwar, 3:64-66.

669 Muslim b. al-Hajjaj al-Qushayri, Sahih Muslim (Riyadh: Dar al-Tiba‘ah wa-al-Nashr wa-al-Tawzi‘, 2005), 1021; Ahmad b.

Muhammad Ibn Hanbal and Ahmad b. ‘Ali Ibn Hajar al-°Asqalani, A/-Fath al-Rabbani FT Tartib Musnad al-Imam Ahmad Ibn Hanbal ed.

ed. Ahmad ‘Abd al-Rahman Banna (Dar Ihya’ al-Turath al-‘Arabi, 1976), 19: 323.

670 Abii al-Faraj ‘Abd al-Rahman b. ‘Al Ibn al-Jawzi, Kashf Al-Mushkil Min Hadith al-Sahihayn ed. ‘Ali Husayn Bawwab (Riyadh: Dar

Watan, 1997), 3: 567.

71 Torture was a common practice in policing and governance. al-Tanikhi, 4/-Faraj Ba’da al-Shiddah, 1: 51, 300; Al-Mas ‘idi, Muriij

Al-Dhahab, 4: 197-198.

672 Ahmad b. ‘Abd Allah Abd Nu‘aym al-Isfahani, Hilyat al-Awliya’ Wa-Tabaqdt al-Asfiya’ (Beirut: Dar al-Kitab al-Arabi, 1967), 4 :21.
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hellhounds in their own viciousness.®”* I lean towards the third view by adding that the hadith’s labeling of the
shurta as dogs of hell directly stems from many jurists and Islamic scholars’ antagonism towards discretionary and
brutal methods, as well as from these law enforcers’ role as henchmen of the government. In fact, one tenth-
century jurist and judge relates a hadith that states on the Day of Judgement, the shurti with his own whip will be
cast into hell. So the literary motif of the shurta descending into hellfire on account of their sins was popular
throughout the Islamic medieval period, particularly among jurisprudential writers.

However, the literary author who was the most explicit in casting the shurta as evil sinners touched by
hellfire was the eleventh-century Persian Islamic scholar Abii Nu‘aym al-Isfahani (d. 430/1038). Al-Isfahant’s
massive biographical compendium, Hilyat al-Awliya’ wa-Tabagqat al-Asfiya’ (Ornaments of the Saints and
Categories of Mysticism) provides traditions of Islamic figures and mystics from early Islam through his own
period, especially including critical anecdotes on the shurta.

Along with his quotation of the tradition that characterizes the shurta as dogs of hell, al-Isfahani also relates
another tale. In this account, the famed second/eighth-century Arab jurist and Islamic scholar, Sufyan al-ThawrT (d.
161/778) convinced his companion to opt against waking a slumbering police officer for the call to prayer. His
reason was that arousing him would do more harm than good for the Muslim community.®’* Yet two other
accounts in his biographical dictionary on the shurta are far more damning. Al-Isfahani repeats a saying from the
second/eighth-century hadith narrator, Ghalib b. Qatan, “If it is a Friday prayer and a sodomite and a shur¢i are
present in the mosque, do not say, ‘O God pardon us.’”®”> And this was not said in cheek. The hatred for criminal
magistrates and policemen who were held in the same category as one who engaged in sodomy was such that they
would rather all the congregation not be pardoned than that these two sinners would be forgiven. Furthermore, he
cites another narration about Sufyan al-Thawrt , which closely aligns with the sentiment of the shurta as dogs of

hell:

73 Lange, Justice, Punishment and the Medieval Muslim Imagination, 157-58.
74 Al-Isfahani, Hilyat Al-Awliya’ Wa-Tabaqat al-Asfiya’, 7: 41.
75 Ibid., 6: 186.
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Abii Shihab said, “One night, I was with Sufyan al-ThawrT who saw a fire from afar. He asked, ‘What is

this?’ I said, ‘It is the sahib al-shurta’s fire.” Al-Thawr1 responded, ‘We should take another route, let's not

be burnt by their fire’ ...67
In this passage, the flame of the shurta definitely comes across as a metaphor for the eternal brimstone and fire that
would await them. While other modern historians have touched upon the complaints coming from medieval
Muslim authors, no one has delved deeply into the social and cultural anxieties provoked by the shurta’s
overbearing and unrestricted power.

Literate but powerless members of society dramatized their grievances by venomously attacking the sahib

al-shurta at every turn, in any way they could. As a result, the shurta were transformed literally by the pen into
beasts, epitomized when an 11"-century Abbasid-Seljuq poet attacked the famous shihna Sa‘d al-Dawla Goha’rin

in a satirical poem. After mocking the reigning caliph al-Mugqtadi, he states in this poem:

And Joha’rin is his shihna, who is like a slinking, pitiless, weasley dog.

A man, but who has no penis. A woman, but who has no kusun (vagina)*°”’.

This poet thoroughly reduces Sa‘d al-Dawla Goha’rin — who was a eunuch — to a person who has no discernible
human characteristics and no established gender. The degeneration of Sa‘d al-Dawla Goha’rin seems to be rooted
in this perspective that his injustice is so despicable that it could only come from something subhuman. Thus, the
trend of characterizing the shurta as bestial or subhuman moves from the general to the particular as in the case
with this poetic portrait of Sa‘d al-Dawla Goha’rin.

Despite that, the shurta were still regarded as romantic and pragmatic because they embodied an ever-

present order as revealed in stories about a merciful shurta.

Mercy: The Underappreciated Side of Criminal Justice
‘Abd al-Hamid al-Katib and Pseudo-Ardashir cleave criminal justice into two approaches: punishment and
clemency. Although premodern Islamic literature focused primarily on punishment, a number of narratives

idealized clemency and leniency as virtues of the shurta. In these tales, the discretionary judgement criticized by

76 Ibid., 7: 40.
677 al-Katib ‘Imad al-Isfahani, Nusrat Al-Fatrah, 276. The word kus has far greater vulgar connotations than simply vagina, particularly in
the context of this poem.
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jurists becomes an asset for the shurta. To consider the implications of this tendency, we start with the most well-
known Abbasid police chief, Ishaq b. Ibrahim and an obituary that includes a tale about him, authored by the tenth-
century historian, al-Mas 0d1. After excessively praising him, Al-Mas‘tdi relates a story that pictures the sahib al-
shurta’s righteous judgement in criminal affairs:
It was the year 235/850 that Ishaq b. Ibrahim b. Mus‘ab died.....One of the most interesting tales of his life in
Baghdad, which he narrated to Misa b. Salih ibn Shaykh ibn Umayra al-Asadi was when in his dreams
[Ishaq b. Ibrahim] saw the Prophet who said, ‘Free the murderer!” He was frightened out of his wits. He
examined the latest dispatches from the prison wardens, only to find no mention of a murderer. He
summoned al-Sind1®’® and al-‘ Abbas.®”® He asked them whether someone suspected of murder had been
brought to them. Al-Abbas answered him, ‘Yes. And we wrote about his case and prepared a report.” Ishaq
found the document under a pile of paperwork. It was about a man who had been witnessed committing
murder and had confessed. Ishaq commanded for him to be fetched. When he [the suspect] entered his
presence, he [Ishaq] saw the man enveloped by fear and he said to him, ‘If you tell the truth, I will let you
g0.7680
According to Leah Kinberg, medieval Muslims believed that only a virtuous person could interact with the Prophet

or God in the dream world.®8! Thus, from the outset, al-Mas ‘0d1’s narrative paints Ishaq b. Ibrahim as a paragon,

which the author supports by highlighting his actions. The sahib al-shurta worries about divine displeasure in the
mishandling of this single case, which then he strenuously seeks to rectify.
As the suspect explains his story, we find out that he was a formerly debauched lout who redeemed himself.

An old lady who aided them in their depravity had brought an unsuspecting girl to be sexually assaulted by him
and his companions. However, he developed a conscience, particularly after learning she was a female descendant
of the Prophet. He then resolved to aid her. He protected her from rape, suffering wounds, and killing one of her
attackers and a former fellow-miscreant of his. Al-Mas1d1 relates Ishaq b. Ibrahim’s response to the tale:

Ishaq said to him [the [prisoner], “I wish to recognize the protection you gave this woman: I release you on

account of God and his Prophet.” He [the prisoner]said, “I swear by those in whose names you have
pardoned me that I will not return to sin and involve myself any longer in vice until I stand before God.”

78 Ibn Abi Tayfur, Kitab Baghdad, 25. Al-Sindi b. Yahya b. Sa‘id al-Harashi was the shurta deputy of Ishaq ibn Ibrahim ibn Mus‘ab over
the Eastern Side of Baghdad.

7 Ibn Abi Tayfur, Kitab Baghdad, 20. Al Ishaq ibn Ibrahim’s shurta deputy over the Western side of Baghdad.

80 Al-Mas‘0d1, Muriij Al-Dhahab, 3: 78-79.; Al-Dhahabf also cites a truncated version of al-Mas ‘Gidi’s account in Muhammad b. Ahmad
Al-Dhahabi, Tarikh Al-Islam Wa-Wafayat al-Mashahir Wa-al-A ‘lam (Beirut: Dar al-Kitab al-‘Arabi, 1989), 17: 92.

811 eah Kinberg, Encyclopaedia of Islam, 3rd ed., s.v. “Dreams”.
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Ishaq informed him about the dream he had seen and said, “God does not let any [good] deed go
unrewarded.” And he offered him a lofty reward, but the man refused to accept anything.*?

Al-Mas1ud1’s characterization of Ishaq b. Ibrahim served to represent the ideal embodiment of criminal justice —
one who is concerned with delivering God’s justice, rather than harshly condemning through a black and white
prism. Through discretion, al-Mas ‘tidT seemed to imply that Ishaq b. Ibrahim is capable of acting righteously
according to the spirit of religion and divine commandments, rather than being limited by the strict letter of the
law. al-Mas ‘0d1 does not punish the man for killing his compatriot and his history of depravity as expected, but
rather pardons and rewards him for his redemption. The motif of the dream in this symbolic narrative serves to
legitimize the ad hoc judgement of Ishaq b. Ibrahim.
Continuing with this theme of absolving the wrongly accused, another historian, the ninth-century author
Ibn Abi Tahir Tayfiur (d. 280/893), praises the famous Abbasid-era sahib al-shurta of Baghdad, Tahir b. Husayn,
for his attempt to rectify injustices inherent in the system:
Yahya al-Bushan;ji the Smaller, the Chamberlain of Dhii’l-Yaminayn (the Ambidextrous), Tahir b. Husayn,
narrated to me:
When Tahir b. Husayn was appointed over the shurta in Baghdad, it reached him that a [Muslim] man in the
prison converted to Christianity. He ordered this Yahya to bring a sword and mattress, and to bring the man
into the caliphal palace to Tahir’s chambers. Then Yahya brought the man, and Tahir called forth [the
accused] man and said, “O Enemy of God, you converted after Islam?!”” The man said, “May God Bless the
amir. | swear to God I did not convert, and I am Muslim, the son of a Muslim, but I was imprisoned for two
years on account of a garment worth two dirhams. When I saw my situation and how time grew longer, and
that I have no one who remembers me, I said I was a Christian...” Tahir [visibly] aged and he went in to [the
caliph] al-Ma’mtin and reported to him. Al-Ma'miin commanded Tahir to grant the man 300 dirhams and let
him go on his way, and Tahir decreed it. The man said,” No. [ swear to God, O Amir. I cannot walk, so
entrust to me a donkey.” Tahir gave him the donkey and let him go.5*?
Ibn Abi1 Tahir Tayflir’s narrative serves as a critique of unjust prisons that envelop minor offenders in perpetual
incarceration. The wretched man had only stolen a measly garment, and he had served his sentence. At the same

time, the tale is a valorization of Tahir b. Husayn’s mercy in freeing this man. Tahir b. Husayn was ready to kill

him but upon realizing the gross injustice that had been committed, he sought to compensate the man. The historian

682 al-Mas ‘0id1, Muriij Al-Dhahab, 3: 78—79.Al1-Dhahabi also cites a truncated version of al-Mas @id1’s account in Al-Dhahabi, TGrikh Al-
Islam Wa-Wafayat al-Mashahir Wa-al-A ‘lam, 17: 92.
83 Tbn Abi Tayfur, Kitab Baghdad, 20.
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wants to convey to his readers that a sahib al-shurta must punish crimes, but also stay his own hand when
necessary and look more closely at the failures of the law.

An implicit criticism of the penal system is also woven into another story found in Samak-i ‘Ayyar, a
Seljug-era Persian romance. This is an epic folklore tale probably written in the sixth/twelfth century centered upon
the exploits of ‘ayyaran (urban militiamen), such as the eponymous hero, Samak, who followed a javanmardt
(chivalrous code). A story of interest within this romance centers on two ‘ayyaran, butcher brothers who killed a
man justly but did not explain their reasons, which led them to be imprisoned by the government. Yet the populace
and army protested it. The shihna (military governor and criminal magistrate) of the city was tasked to administer
the punishments, and he offered excuses to these convicts:

O you free men, the Shah has commanded siyasat (punishments).*** As you know, my hands are tied and

the situation has gotten much worse. Your lives are on the line, and if you lose your life, what is the point?

And I don’t see anything better than you telling the truth of whatever happened in order that I can intercede

with the Shah. Perhaps you will be saved.®®’
This military governor is not depicted as a government stooge, but as one who feels helpless and conscience-
stricken at the orders of his lord, unjust as they may be. He attempts to find ways to save their lives through
confessions. In addition, the ‘ayyaran’s chivalrous attitude softens the military governor's heart, and ultimately
pushes him later in the tale to appeal to the king for their lives. An interesting aspect of this story is the subversion
of the typical dynamics between ‘ayyaran and law enforcement. The shihna’s mercy acts as a bridge between these
two forces that had been in constant conflict. As the anonymous author suggests, moral criminal magistrates and
policemen should not be so quick to judge at first glance these urban militiamen. Even the Saljiiq Grand Vizier
Nizam al-Mulk (d. 485/1092) in his mirror for princes, Siyasat-nama (Book of Government) depicts the need for
more merciful criminal magistrates.

Throughout the Siyasat-nama, Nizam al-Mulk uses literary anecdotes. Many of these narratives were set in

the Abbasid period as a way to convey his perspective on government matters more easily to his patron and ruler,

the Saljuq Sultan Malik-Shah. In one of these accounts, Nizam al- Mulk relates that the caliph al-Ma 'miin (r. 198—

684 Earlier in the text, the Shah commands his underlings to punish (siyasat kunand) the butcher brother. This is one of the earliest usages
of siydsat being used as Persian verb. Faramarz Ibn Khudadad, Samak-i ‘Ayyar (Tehran: Agah, 1964), 153.
685 Ibid.
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218/813-833) had two umarda -e haras (Commanders of the Guard).%®¢ The institution of the amir-e haras was
actually a Ghaznavid criminal magistracy and police prefecture. As a former Ghaznavid official before the Saljiigs
employed him, the author’s experiences anachronistically shaped the supposed Abbasid-era narrative.

The Abbasid caliph al-Ma’'miin asks a courtier to examine the conduct of two of his commanders of the
guards in Baghdad—presumably the eastern and western sides.®®” The courtier sent a servant to investigate.®®® The
first was an elderly man that Nizam al-Mulk described as one who spent all his time praying constantly at his
home.®® He presided over the judgement of a young man who confessed to a murder.®*° The man tries to first get
the boy to retract his confession as there were no witnesses, and tries to be hopeful about the goodness of the young
man’s heart.%°! But he does not relent and wants to be punished.®*> So the elderly criminal magistrate lets the
condemned pray and tells him that he will be in heaven with the righteous and with Prophet Muhammad, and his
grandsons, Hasan and Husayn.®” The elderly commander talks in this way so that the murderer will face death
without anxieties and fear. After the execution, the elderly commander went back to praying.

Nizam al-Mulk strives to convey through this tale that even if a sinner deserves death, as a believer, they
should be treated with compassion and understanding. Mercy in criminal justice does not just include pardons, but
respectful treatment of the condemned. The elderly criminal magistrate prays to find peace and solace in God from
his heavy task that revolves around life and death. Nizam al-Mulk insinuates the wisdom of the commander’s age
as well as his piety, which then allows him to truly act justly with those under his charge.

In sharp contrast, the servant finds that the second commander of the guard was middle-aged, a drunkard,

engaged in debauchery and had a surly demeanor.®** He also enjoyed punishing the convicted with the view that

686 Abii ‘Al al-Hasan Ibn al-TisT (Nizam al-Mulk), Siyasatnamah (Siyar al-Muliik) ed. H. Darke (Tehran: Bungah-i tarjuma wa nashr-i
kitab, 1962), 182.

87 Ibid.

688 Tbid.
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894 1bid., 185.
219



they are all the worst of the worst.®>> In one case, a young drunkard is brought to his court.®*® Despite fifty heads
of notable families of Baghdad pleading for mercy and attesting to the young man’s piety, morality and generosity,
the commander of the guard ignores them.®”” He first accused the youth with no proof of many crimes such as rape
and pederasty to the extent that the youth wished for death to escape the abuses to his honor.**® Subsequently, the
commander of the guard beat him with fifty lashes and threw him in prison.” The heads of the families left in
shock and people perpetually cursed this commander of the guard.”®
Nizam al-Mulk’s characterization of the second commander of the guard is almost a caricature of the

personification of “awe and dread” in criminal justice. Unlike the older commander, this commander of the guard
had become debauched and violent. Any crime had to be punished with absolute penalties no matter how small.
Nizam al-Mulk also portrayed this commander’s disregard for the intervention of the notables as a further
demonstration of his crude and base character. It is apparent that the vizier felt that individuals with noble lineage
should be given special treatment. In the narrative’s conclusion, Nizam al-Mulk reveals which of these two
differing approaches to criminal law is the right one. When the courtier reported to the Abbasid caliph al-Ma’'miin,
the caliph voiced Nizam al-Mulk’s view:

May God forgive the old man and curse that dog who treated a nobleman in such a rough manner. We take

refuge from God on how he would handle a murder! The caliph commanded that [the second] man was to be

removed from the amir-e haras (prefecture of the guard), dismissed and disgraced, and this young man

would be taken out of prison, and that old man should also be kept in this post, and he should be given a new

robe of honor and receive a complete independent stipend.’"!

Nizam al-Mulk wants the reader, in this case, Malik-Shah, to understand that a merciful criminal law

enforcer is infinitely preferable to a dreadful incarnation. A magistrate should treat offenders with utmost care

rather than attempting to harshly stamp out crime by any means necessary. Setting the story in Baghdad during the

5 Ibn al-Tust (Nizam al-Mulk), Siydsatnamah, 185.
09 Ibid., 185-186.

97 Ibid.

98 Ibid., 186.

99 Tbid.

700 Tbid.

701 Tbid.
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reign of al-Ma’'min, Nizam al-Mulk lends the story legitimacy implying that great rulers understand the wisdom of
mercy.

Finally, a humorous tale shows how God grants mercy despite the unmerciful intentions of government
authorities and criminal administrators. This anecdote can be found in the work of al-Humaydi (d. 488/1095), the
5th-/11th-century Andalust jurist and theologian. He wrote his biographical dictionary, Jadhwat al-muqtabis fi
dhikr wulat al-Andalus, at his friends’ and colleagues' request in Baghdad after he settled there. In the entry on the
Andalust Umayyad-era vizier Ahmad b. Sa‘id b. Hazm (d. 402/1012), he relates a narrative told to him by the
man’s son, his master and friend, the famous 5th/11th-century Andalusi scholar Abi Muhammad “Ali b. Ahmad b.
Sa‘id Ibn Hazm (d. 456/1064) about a miraculous case of criminal justice. Ibn Hazm tells a story told to him by
another man named Ibn Bastani who also apparently received the tale from two chains of narrators reaching back
to Ibn Hazm’s father. Ibn Hazm states that during the reign of al-Mansiir (r. 368-392/978-1002), the tenth century
chamberlain and virtual ruler of the Umayyad empire, a mother sent a petition to the courts of the common people
on behalf of her son, an imprisoned criminal.””> When al-Mansiir saw the petition, he grew angry, remembering the
condemned man’s crime and exclaimed:

“By God, I am reminded of him now!”” Al-Mansir took the pen to inscribe and he wanted to write

“yuslab (he 1is to be crucified) ” but he wrote “yutlag (he is to be released)” and he threw the note to

the vizier. Ibn Bastant said, “Your father (the vizier Ahmad b. Sa‘id b. Hazm) took the pen and

checked the note and started writing according to the judgement of the inscription for the sahib al-

shurta. Ibn Ab1 ‘Amir (al-Mansiir) said to him, ‘What is it that you are writing?” Ahmad b. Sa‘id b.

Hazm responded, ‘For the release of the man.” ” Ibn Bastani continued, “Al-Mansiir became angry

and exclaimed, ‘Who commanded this?’ He looked over the inscription and when he saw it, he said,

‘I have erred, by God, he will be crucified!”” “Then he wrote over what had been written, and he

wanted to write: “crucify”, but he wrote, “release”... [after two more attempts] al-Mansir said to

the vizier, ‘What are you writing, “ He said, ‘For the release of the man.” And this was the third

inscription by that point. When al-Mansiir saw it, he was bewildered and said, ‘Yes, released by

obligation, for whomever God wants to release, I am unable to stand in his way’, or he said

something like that.””%?

The familiar literary devices of the story serve to announce its moralistic tapestry, the weaving of divine fate,

human limitations, a ruler rendered powerless, events in threes, and a repetitive structure. The narrators of the story

702 Ahmad b. Yahya b. ‘Amirah al-Dabbl, Bughyat Al-Multamis Fi Tarikh Rijal Ahl al-Andalus (Cairo: Dar al-Katib al-‘Arabi, 1967),
123-24, 183.
703 Tbid., 183—184.
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want to communicate that the petition of the mother (or any person) for mercy will always be heard by God, the
most merciful. Conversely, al-Mansiir’s desire for punishment rooted in wrath is characterized throughout the
course of the narrative as counter-productive to true justice. When al-Mansiir accepts that God holds ultimate sway
despite his own political power, the story vindicates him as righteous. Regardless, al-Humaydi and Ibn Hazm, like

other authors, see the account as a parable on compassion in criminal justice and an extension of the divine.

Conclusion

Throughout this chapter, I have related how the shurta’s all-encompassing power and authority in criminal justice
made them the perfect subject for Muslim authors—and even a Christian author—to interrogate themes of justice,
society, tyranny, and the dynamics of politics and religion. In these stories, literary embellishments demonstrate the
views and feelings of authors persuasively and compellingly. The genres of chronicles, biographical dictionaries,
and poetry allowed these members of the literary elites to express their perspectives more clearly and frankly than
they could in political and legal treatises. The shurta’s position in society was so assured that their origins were
anachronistically projected not only on the Golden Age of early Islam, but towards pre-Islamic and biblical periods
as well. This criminal law institution epitomized the divide between ideals and messy practical realities which also
extended into debates between administrative approaches and jurisprudence.

The authors weighed the shurta’s role in producing “awe and dread” and the maintenance of public order,
as juxtaposed against the need for mercy and the alignment of criminal law with shari ‘a. Diverging narratives on
the virtues and actions of the shurta that achieved justice served as a battlefield for how these scholars
characterized the essence of Islamic criminal law. Other authors attacked the shurta as corrupt and compared them
poorly to the ulama’. Furthermore, the clashing perspectives on the shurta also were shaped by the differences
between near eastern and Andalusi societies. Andalusi writers had a far more positive depiction of this institution,

unsurprisingly because the shurta of that region inhabited and were influenced by a jurisprudential milieu.
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In the end, the shurta’s importance and impact on premodern Islamic societies can be attested to by the
depth and breadth of this literature. Narratives about the shurta offered the opportunity for authors from a variety

of backgrounds to confront the complexities of life and death, justice and injustice, the temporal and the divine.
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EPILOGUE

With the passage of time the Abbasids eventually faded away, but the impact they left on Islamic criminal
justice would hold sway for centuries to come. Later rulers and inhabitants of the Muslim Near East,
Mediterranean, and elsewhere had to confront the weight of this legal legacy and interpret it in their own way. In
the introduction (Mugadimma) to his lengthy chronicle, the famous fourteenth-century Arab social theorist and
historian Ibn Khaldun (d. 808/1406) discussed the current state of criminal justice in his era as well as its Abbasid
heritage. He observed that in his period criminal justice was shared between judges and criminal magistrates in
Egypt, al-Andalus, and North Africa, an unsurprising culmination of developments that can be traced back to the
early middle period, as I discussed in Chapter 4. Ibn Khaldiin describes these criminal magistrates under the
Mamluks, and the dynasties in North Africa and al-Andalus, and makes a strange error for a scholar of his caliber.
He relates:

The overseer of the shurta is referred to in this era as al-Hakim in Ifrigiyah (North Africa), sahib-al-madina

in al-Andalus, and wali under the Turkish dynasty (the Mamluks) . . .The shurta was originally established

by the Abbasid dynasty.”*
Ibn Khaldun states that the Abbasids created the office of the shurta, which is an incomprehensible error
given his familiarity with the sources that widely attest to its existence during the earlier Umayyad period.
Furthermore, he also asserts incorrectly that, after the fall of the Abbasid empire, the post-caliphal rulers
diminished and confined the religious-legal nature of the shurta to a purely temporal one. According to Ibn
Khaldun, under the Abbasids, the shurta had been concerned with enforcing punishments as prescribed by
shari ‘a (sacred law), but under these later royal dynasties, the judicial bodies that succeeded the shurta
adhered to siyasa in their judgment without any regard for the ahkam al-shari‘a (ordinances of sacred
law).”% Ironically, Ibn Khaldun’s misinterpretation of the history of criminal justice touches on larger

truths about the re-envisioned legal legacy of the Abbasids in the lands they had once ruled. Islamic

704 1bn Khaldan, Tarikh Ibn Khaldiin: Diwan al-Mubtada’ Wa-al-Khabar, FT Ayyam al- ‘Arab Wa-al- ‘Ajam Wa-al-Barbar Wa-Man
‘asarahum Min Dhawt al-Shan al-Akbar ed. Khalil Shahda (Beirut: Dar al-Fikr, 1988), 1: 311.
705 Ibid., 1: 350.
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criminal justice evolved to the extent that the Abbasids’ contributions towards this branch of the law were
reshaped institutionally and normatively into something else entirely, though the shape is still recognizable.

Criminal justice as an extension of sovereignty still reflected the nature of governance in different
Muslim polities, as the later successors of the Abbasids, the Mamluk sultanate, and the Ottoman empire
visibly demonstrate. Under the Mamluk sultanate, an empire in Egypt and Syria ruled by two military slave
dynasties between 1250 and1517, criminal justice was no longer so paramount as an extension of
sovereignty and as it had been under the Abbasid, Fatimids, Buyids, and Saljugs.

Al-Qalgashandi (d. 821/1418), a secretary of the Mamluk chancery and a member of the ulama’,
relates that the wali of Cairo occupied the lowly rank of twenty-fifth in the political-military hierarchy—
placing him below the royal birdkeeper.” Despite the immense population of Cairo, which was in the
hundreds of thousands during Al-Qalqashandi’s lifetime, the Mamluk sultans did not give much
significance to the criminal magistrate and police chief as an ultimate enforcer of government authority
over urban space. J.S Nielsen and Ira M. Lapidus have observed that this development arose with the
Mamluk sultan parceling criminal jurisdiction among their military commanders and not exclusively with
the walr.”"" Furthermore, jurists and judges were also far more involved in the enforcement of criminal
law.”® Plaintiffs and accusers could bring criminal cases to judges as long as these judicial proceedings
operated under an accusatorial basis as opposed to an inquisitorial one, which the sultans and military elites
held. Thus the distribution of legal power and sovereignty in the early middle period (that I covered in
Chapter 4) reached its zenith with the Mamluks. However, the overlapping jurisdictions of legal institutions
and magistrates in criminal justice also reflected the new dynamic between normative sources of law:
siyasa and shari ‘a.

According to Baber Johansen, the ‘ulama’ served as a source of the secretarial class in the Mamluk

era, causing jurisprudence and administration to be intertwined. Judges implemented verdicts according to

706 Al-Qalgashandi, Subh Al-A ‘sha (Cairo: al-Matba‘ah al-Amiriyah, 1913), 4: 22.
707 J.S Nielsen and Manuela Marin, “Shirta”.
708 Kristen Stilt, Islamic Law in Action: Authority, Discretion, and Everyday Experiences in Mamluk Egypt (Oxford: Oxford University
Press, 2011), 35-36; Yossef Rapoport, “Royal Justice and Religious Law: Siyasah and Shari‘ah under the Mamluks,” 75-76.
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siyasa, which al-Mawardi had seen as the exclusive sphere of military officers who made up the criminal
magistrates. In fact, Mamluk-era legal scholars like Ibn Taymiyya (d. 728/1328) and Ibn Qayyim al-
Jawziyya (d. 751/1350) went further by integrating this administrative practice into religious jurisprudential
and judicial frameworks under the new rubric of siydsa shar ‘iyya (governance according to sacred law).”"
The distribution of criminal jurisdiction among military elites and judges at the expense of the chief
criminal magistrate, as well as this integration of siyasa shar iyya, would be dramatically transformed with
the arrival of new expansive imperial sovereignty under the Ottomans, the likes of which had not been seen
since the Abbasids.

By 962/1555, the Ottomans (r. 724-1341/1324-1922) ruled Iraq, Egypt, Syria, the Arabian
Peninsula, Anatolia, and vast territories in southeastern Europe. Ironically, the Ottomans, who rid
themselves of the Abbasids after the conquest of the Mamluk state in 923/1517 with Sultan Siilayman I
referring to himself with the title warith al-khilafa al-kubrd (inheritor of the Supreme Caliphate), would
become the ultimate heirs of the Abbasid legacy of criminal justice in terms of policing power and
legislative authority.”!? In her detailed and robust work, Crime and Punishment in Istanbul: 1700-1800
(2010), Fariba Zarinebaf extensively and convincingly shows that the Ottomans in their imperial capital,
Constantinople (Istanbul), fulfilled the Abbasids' ambitions in controlling the urban landscape through
sheer force and organization of policing power.

In eighteenth-century Constantinople, the Ottomans established a far more elaborately stratified
criminal justice system than their Abbasid forebears. Constantinople held an estimated population of five
hundred thousand at the end of the eighteenth century, and it is not surprising that the Ottomans who also
had expansive imperial sovereignty would establish criminal apparatuses like the shurta.”'! Criminal justice

and policing powers were derived from military divisions, which were similar to, yet quite distinct from

709 Baber Johansen, “Signs as Evidence: The Doctrine of Ibn Taymiyya (1263-1328) and Ibn Qayyim al-Jawziyya (d. 1351) on Proof,”
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those of the Abbasids. Under the authority of the grand vizier, the ¢avusbas: (chief criminal law enforcer)
held authority over his deputies, the subasi (chief of daytime criminal law enforcement), and asebasi (chief
of the night watch).”!? The subasi had substantial judicial and policing powers and had a deputy in each
district of Constantinople, and, in the seventeenth century, had two hundred officers who carried clubs.”"?
The subasi and asebasi were supported by the rest of the army who aided in the militarized control of the
city. The agha (chief) of the janissaries directed other military divisions to act as secondary criminal justice
and policing forces over other districts in Istanbul, such as Galata, the Golden Horn, and the Bosphorus.”!*

Thus, though jurisdictional divisions and hierarchies were different from the criminal magisterial
institutions in Abbasid-era Baghdad, the Ottomans who similarly held expansive imperial sovereignty and
ruled a vast metropolis had been compelled to construct a vertical and criminal administrative system which
no others of the Abbasids’ successors had had the ability or inclination to achieve. Seven centuries after the
fall of the Abbasid empire, this correlation of police power as an extension of imperial governance over
urban space continued to persist. However, criminal jurisdiction would become radically different with the
involvement of judges in Ottoman-era Constantinople. At the same time, imperial sovereignty and military
forces would cause military officers to remain the chief criminal magistrates.

The Ottomans had made the office of gadr (judge) the supreme judicial authority in the empire, yet a
subasi (chief of the day law enforcement) in Ottoman-era Istanbul served as a magistrate with the most
jurisdiction over criminal justice.”' The subasi would investigate, arrest, and prosecute criminals with a
judge having a supporting role in proceedings.”'® A considerable number of cases show that the subasi
would even punish criminals without a trial or the involvement of a judge. Zarinebaf observes that the

registers of the judge courts of the districts in Istanbul and Galata show that the gadi’s court was not
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involved in the prosecution of most criminal cases.”!” However, the imperial council, the highest
administrative-legal apparatus in the empire, would try to have judges participate in determining the
appropriate penalty for the convicted.”'® Thus, despite the Ottoman sultans’ efforts, the practical realities of
maintaining order in an imperial metropolis and the legacy of administrative and military dominance over
criminal justice at the expense of the judiciary persisted long after the Abbasids. This caliphal heritage
would also manifest itself in the interplay between shari ‘a and the Ottoman successor of siyasa, Kaniin.
The Ottomans’ key legal innovation was to compile a collection of sultanic laws, known as
kaninnama (codes of law), which encompassed administrative and non-jurisprudential areas of law, such as
administrative, financial, and most importantly, criminal justice. The first kaninnama issued by Mehmed 11
(r. 855-86/1451-1481) served to legitimize under the rubric of kaniin the siyasa procedures, such as torture
and discretionary punishments in the forms of fines and lashing.”!” However, in the reign of Siilayman I (.
926-974/1520-1566), another kaniinnama was written by Abu '1-Su‘td (d. 982/1574), the grand mufti
(chief jurisconsult) of Istanbul, which attempted to align government law and shari ‘a together.”?° This
Kaniinnama specifies the juridical method for torture:
If it is suspected that people inside [the caravanserai] combined and conspired with a thief outside [any
person] among those inside who is suspicious [character] shall be arrested, examined in accordance with
shari ‘a and ‘orf (customary law) and compelled to find the thief....... If a criminal confesses under torture and
there are also signs indicating [his guilt], his confession shall be valid [and capital or severe corporal
punishment] punishment shall be inflicted on him according to his crime ....... If according to ‘6rf (customary
law), it is proved and evident that a person has committed a crime, he who serve as the cadi shall give a
certificate to that effect to the executive officers (ehl-i- ‘6rf). In accordance with that certificate, the executive
officers shall hang the person who incurs the hanging and cut off a limb of that person who incurs the cutting
off a limb. And the cadi shall not prevent this and shall not cause the punishment to be postponed but let the
punishment be carried out......."!

As this passage shows, ‘orf (customary law) had replaced siydsa as a legal framework distinct from shari ‘a,

but the tension remained. Significantly, the executive officers, the criminal magistrates, were referred to as
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ehl-i- ‘orf, the military officers whose actions were dictated by customary law like their predecessors, the
shurta, who operated under siyasa. The fact that this passage must reiterate that coerced confessions were
valid means that the tension between jurisprudence and these government practices remained despite this
attempt by Abu '1-Su‘ld to integrate them. The clash between these two legal approaches is exemplified by
the cadi’s restricted role in these inquisitorial proceedings. He had to give his approval even if he personally
disapproved of the investigatory methods and punishments. Unsurprisingly, many jurists rejected this
attempt to bring government law and shari ‘a into harmony. Yet some Ottoman-era judges adjudicated
based on these two sources of law — which jurists condemned as incompatible. As a result, these members
of the judiciary would implement verdicts based on discretion and administrative precedents. Western
observers found judgments in some criminal cases presided over by the Ottoman-era gadr arbitrary and not
rooted in rational law, culminating in Max Weber’s provocative term,“Kadijustice.”

Max Weber used the figure of the gddr to refer to arbitrary and unrestricted discretion in law.”*? His
perspective has been attacked by Islamic studies specialists as not authentically embodying the gadr or
Islamic law.”? But they overlook a fascinating aspect of Max Weber’s characterization of gddi justice
which coincides with the criticism of both the shurta and siyasa by Muslim jurists and judges . It is ironic
that the legacy of Abbasid criminal law resulted in an entrenched Western perspective on judges, jurists,
and Islamic law which depicts them as embodying the very legal system that they rallied against for
centuries.

As for the institution of the shurta, the source of all these legal developments, it may have fallen out
of use until the modern era, but it persisted in the celebrated Islamic literature, Al/f Layla wa-Layla (One

Thousand and One Nights)

22 Max Weber, Economy and Society: An Outline of Interpretive Sociology trans and ed. Guenther Roth & Claus Wittich (Los Angeles:
University of California Press, 1922), 845-50.

723 Intisar A. Rabb, “Against Kadijustiz: On the Negative Citation of Foreign,” Suffolk University Law Review 40 (2015): 343-43; Asifa
Quraishi-Landes, “On Fallibility and Finality: Why Thinking like a Qadi Helps Me Understand American Constitutional Law,” Michigan
State Law Review Summer, no. 2 (2009): 339—40.

229



One Thousand and One Nights is a collection of stories translated into Arabic from the Sasanian-
Persian tales known as Hezar Afsan (The Thousand Stories) sometime in the early Abbasid-era, as late as
the ninth century.”* These tales were originally criticized by Abbasid literary elites as pedestrian and fit
only for common people, but these same stories, many of which involved the shurta, reached a far greater
popular consciousness and acclaim than most works penned by literary elites.”?® In the Galland MS of 4If
Layla wa-Layla (One Thousand and One Nights), the oldest extant manuscript of this famed story
collection, the shurta of Abbasid-era Baghdad continue to resonate centuries after their passing. The
manuscript is said to have been transcribed sometime in the Mamluk era; the exact dating is debated, with
Mubhsin Mahdi arguing that it was copied in the fourteenth century and Heinz Grotzfeld contending that it
was not transcribed earlier than 853-854/1449-1450.72° Muhsin Mahdi postulates that this Mamluk-era One
Thousand and One Nights needs to be understood as part of a series of adaptations and additions to a
collection of stories that dates back to the Arabic translation and adaptation of Sasanian-era tales under the
Abbasid Empire. The extended life of Abbasid-era shurta in narrative form within these adaptations of One
Thousand and One Nights hundreds of years later, is extraordinary.

In these stories, the shurta arrested, prosecuted, and punished criminals and suspects, just as they did both
in reality and in the literary narratives of the Abbasid period.”?’ Several protagonists suffer under their lash or
escape their pursuit.”?® Abbasid, Buyid, and Saljug-era literary tropes about the shurta’s corrupt nature and the
lacing of their law enforcement with awe and dread persist into this Mamluk-era collection. However, one of the
tales contains a passage that satirizes the shurta and their role as an extension of sovereignty.

In one of the stories, which encompasses a single narrative from the 28th night to the 69th night, known

today as “The Porter and the Three Ladies of Baghdad,” the famous Abbasid caliph Hartin al-Rashid (r. 170—

724 See Nabia Abbott, “A Ninth-Century Fragment of the ‘Thousand Nights” New Light on the Early History of the Arabian Nights,”
Journal of Near Eastern Studies 8, No. 3 (1949): 129-64.

7251bn al-Nadtm, Al-Fihrist, 1: 473.

726 Muhsin Mahdi, The Thousand and One Nights (Alf Layla Wa-Layla) from the Earliest Known Sources (Leiden: Brill, 1984), 1: 29;
Heinz Grotzfeld, “The Age of the Galland Manuscript of the Nights: Numismatic Evidence for Dating a Manuscript?”,” Journal of Arabic
and Islamic Studies 1 (1996-1997): 50-63.

27 Mahdi, The Thousand and One Nights (Alf Layla Wa-Layla) from the Earliest Known Sources, 1: 33, 63, 152, 192.

28 1bid., 1: 161-162.
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193/786-809) makes an appearance. Throughout the One Thousand and One Nights, Hariin al-Rashid would
repeatedly appear as a protagonist or even a supporting character. In the former role, he would enter stories set in
Baghdad disguised as an ordinary subject accompanied by his vizier, Ja“far al-Barmak1 (d. 187/803). The caliph's
entry into the tale on the 33rd Night starts with him and his vizier coming across a house of three ladies and being
attracted by the music, female singing, sounds of laughter, and partying. The vizier tells the main protagonists of
the residence, three high society ladies of Baghdad, that they are merchants from the city of Mosul and had
attended a party, hosted by other merchants, with alcoholic beverages, food, musicians, and singing women. Then
Ja‘far says:

As we were enjoying ourselves, then all of a sudden, the sahib al-shurta raided us so we fled and

leaped over the highest walls. Some of us broke our legs and were seized while the rest of us

escaped safely. We have come here to seek refuge at your home, as we are strangers, and we are

afraid that if we continue to walk in your streets and around your city the sahib al-shurta will arrest

us and discover that we are drunk.”®’
This elaborate cover devised by Ja“far demonstrates to the reader the inherent hierarchical dimension in the
criminal justice system. For the caliph and vizier, the notion of the shurta enforcing governmental authority
on the populace through raids, arrests, and punishment induced an atmosphere of dread that was perfectly
natural. The daily lives of inhabitants had to be controlled through criminal justice, the critical apparatus of
the state. The fact that the vizier thought this concocted tale would be convincing to these ladies reinforces
the notion that fear of the shurta was characteristic of commoners and not the ruling class. Furthermore, the
irony is not lost when the caliph and vizier construct these fictitious backgrounds for themselves as
merchants fleeing from law enforcement to engage in the very acts that they forbade, further emphasizing
the hypocrisy inherent in criminal law. Thus, while the shurta disappeared from use institutionally, as a
literary embodiment of the ruthless and/or corrupt tactics of governance and control, it has persisted in the

Arabic-speaking world until today and been disseminated in translations of One Thousand and One Nights

across the world.

729 Mahdi, The Thousand and One Nights (Alf Layla Wa-Layla) from the Earliest Known Sources, 1: 33.
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The story of the shurta is one rooted in the tension between governance and religion, theory and
practice, with society and law directly in the middle. The decision made by the Abbasids to give control of
criminal justice to their military officers instead of the legal experts and theorists—in a bid to preserve their
own sovereignty— irrevocably and fundamentally metamorphosed Islamic law with residual effects still
seen today. One cannot fully understand Islamic law without including the contributions of the men who
administered criminal justice, the shurta, and those of the rulers, scribes, and officials. The latter
rationalized and formulated the legislative power of the government, as well as the authority and methods
of the shurta, culminating in the birth of siydsa as law. In this dissertation, I have striven to bring to light
the acts of law enforcers and the voices of the thinkers who truly determined criminal justice. The history of
these lawmakers has been buried under misconceptions of what constitutes legitimate Islamic law, and the
question of who were its true authors. Yet, if a great scholar like Ibn Khaldiin can misinterpret the Abbasid
heritage of criminal justice five centuries after its inception, perhaps one should not judge us harshly, the
citizens of the modern era, half a millennium later still, for not grasping the original legal-political context.
My dissertation offers not only a retelling of Islamic law, but also the story of how rulers, law enforcers,
scribes, officials, jurists, judges, notables, and everyday people struggled with the ideals and messy realities
of life and death, justice and order.

The shurta served as the main instrument of state control over expansive city centers, first under the
Abbasids, and then under their successors, but their ambitions for monopolizing violence exceeded their
grasp. As we have seen, these law enforcers implemented arrests, mass incarceration, torture, and
discretionary punishments to suppress disorder and crime and maintain government sovereignty over urban
space. But they inadvertently achieved the opposite results. Riots and urban militias countered the coercion
and physical force inherent in criminal law, escalating the violence. When financial, political, and military
supremacy diminished and cities became far more difficult to govern, these rulers in desperation
incorporated into the criminal justice system the very same people they had sought to overpower and

subdue. Thus, criminal law was transformed from the exclusive dominion of governmental sovereignty and
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military dominance to one that, although still controlled by the rulers and officers, was now collectively
shared throughout society. Though the populace did not achieve autonomy or self-determination over the
law, they gained privileges that had once been denied them. Most importantly, they had the ability to bring
proceedings against the men who had abused justice in their treatment of those whom they had sworn to
protect. The efforts of the populace helped transform criminal justice, making it far more evenly distributed
than ever before with no less of an impact on Islamic law than had been made by the rulers, law enforcers,
and government officials. Lastly, literary elites, also vulnerable to the shurta, used narrative to express,
debate, and articulate viewpoints on all dimensions of criminal justice. Their storytelling, intermingled with
their feelings and perspectives on the shurta and its essence, started a literary trend reaching its peak with
the One Thousand and One Nights. This collection of stories carries the voices and dilemmas of the people
at the mercy of the shurta that has been read and appreciated worldwide.

As I have shown, my dissertation transcends the pre-modern/modern divide, touching both on the
instrumental developments that established Islamic civilization and on themes that resonate throughout the
humanities and social sciences. At a time when the future of sovereignty and law enforcement is being
scrutinized and debated globally, this re-envisioned legacy of the shurta on law and society, spanning

nearly a millennium and a half, needs to be retold and heard.
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The Abbasids served as architects of Islamic criminal justice in much of the Near East and the

Mediterranean from the eighth to the tenth centuries. An exception to this trend was the southern Iberian
Peninsula (al-Andalus), which remained free from Abbasid control and was ruled by the very dynasty that
the Abbasids had once toppled, the Umayyads. Because of this political and administrative autonomy, the
shurta, and by extension the practice of criminal justice, in al-Andalus developed along a far different
trajectory from its Abbasid counterpart. The unique political, social, and geographical conditions of al-
Andalus played a transformative role in separating the evolution of the shurta in terms of sovereignty,
jurisdiction, and law from the criminal justice institutions in the Near East.

The contrasting natures of the Umayyad shurta of al-Andalus and its Abbasid equivalent can be
seen in the social characteristics of the very men who occupied shurta posts. Unlike the officers of the
Abbasid shurta, who generally came from military classes that did not venture into the spheres of literature
or jurisprudence, a considerable number of the shurta in the Umayyad capital of Cordoba came from
scholarly backgrounds. In his biographical dictionary Tartib al-madarik wa-taqrib al-masalik bi-ma ‘rifat
a ‘lam madhhab Malik, the gadi lyad (d. 544/1149), a famous Maghribi jurist and judge, relates narratives
about scholars and legal authorities in al-Andalus belonging to the Sunni Maliki legal school, which was
the dominant legal school in the region. Many of these entries included officers of the shurta such as Abi
Bakr b. Muhammad b. ‘Isa, known as Ibn Zawba“ (d. after 400/1009).73° Qadi Iyad refers to Ibn Zawba‘, an
Umayyad-era sahib al-shurta al- ‘ulya (chief of the elite corps), as one of the esteemed ahl al- ilm wal-adab
(the people of knowledge and letters). The author also mentions that he was a judge of Ceuta, Tangiers,
Asilah, and the Maghrib. His illuminating entry reveals that the social, legal, and institutional boundaries
that were so clearly demarcated in Abbasid Baghdad were not replicated in Umayyad-era Andalus1

societies.

730 Qadi Iyad Ibn Misa, Tartib Al-Maddrik Wa-Taqrib al-Masalik Li-Ma ‘rifat A ‘lam Madhhab Malik, 2nd ed. (Al-Ribat: Wizarat al-

Awqaf wa-1-Shu’tn al-Islamiyya, 1983), 7: 111-112.
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At the zenith of the Umayyads in the late fourth/tenth century, with a caliphate whose control and
authority extended throughout Islamic Spain and even into territories in North Africa, the shurta of
Cordoba was made up of men from a diverse social milieu. Men from jurisprudential, literary,
administrative, noble, and royal freedmen backgrounds were appointed to the shurta.”>! Thus, the shurta of
al-Andalus was not rooted in the separation between scholarly and military classes that characterized
Abbasids, creating an alternative history for Islamic law where jurisprudence and application of Islamic
criminal law were far more aligned.

Historians, notably M. A. Khallaf, have discussed the shurta under the Umayyads of al-Andalus in
extensive detail, but without an accompanying comparative analysis of the Abbasid shurta—and certainly
without highlighting the ways in which their unique roles reflected political, social, and legal factors.”*? In
most cases, modern scholars have not delved into the ramifications of shurta members being jurists or the
institution’s focus on jurisprudence, which radically transforms our understanding of this legal institution in
Islamic history. Examination of this institution’s demographic and juridical history in premodern Islamic
Cordoba serves as a case study for our understanding of the variety of developmental pathways Islamic

criminal justice took.

The Formation of the Shurta in Cordoba: An Institutional and Social-Cultural Division

In the third/ninth and early fourth/tenth centuries, distinct sociopolitical factors in the Umayyad amirate of
Cordoba caused its shurta to go in a different direction from the Abbasids. Although Arab-Berber
conquerors of al-Andalus in 92/711 established a tribal-military society rooted in a milieu similar to that of
their Near East counterparts, Islamic Spain diverged, and the shurta along with it. The unique institutional

bifurcation of shurta between an elite corps with judicial authority and municipal magistrates focused on

31 Abi Marwan Hayyan b. Khalaf Tbn Hayyan, 41-Mugqtabis Fi Akhbar Balad al-Andalus ed. ‘ Abd al-Rahman Hajj1 (Beirut: Dar al-
Thaqgafa, 1965), 20-21, 29, 4447, 68, 81, 118, 149, 186; Ibn Bashkuwal, Al-Silah Ft Tarikh A ’immat al-Andalus Wa- ‘ulama’ihim Wa-
Muhaddithihim Wa-Fuqahd ihim Wa-Udaba’ihim ed. Bashshar ‘Awwad Ma‘rif (Dar al-Gharb al-Islami, 2010), 1: 562; Qadi Iyad, Tartib
Al-Madarik Wa-Taqrib al-Masalik Li-Ma ‘rifat A ‘lam Madhhab Malik, 1:478; 4:46; 6:152, 258, 308-9; 7:37-39, 41.

732 Joaquin Vallvé Bermejo, “Zalmedina of Coérdoba,” in The Formation of Al-Andalus ed. Manuela Marin (Aldershot, Hampshire, Great
Britain: Asngate, 1998), 389-424; J.S Nielsen and Manuela Marin, “Shirta.” M."A. Khallaf, “Sahib Al-Shurta F1°’l-Andalus,” Awrdqg 3
(1980): 72-83.
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criminal justice and policing can be attributed to the lack of rapid urbanization, the geographical remoteness
of al-Andalus from administrative developments in the Near East, territories being in constant military flux,
and Umayyad legal sovereignty rooted in cooperation with jurisprudence. In this section, I will focus on the
municipal magistrates, known as the shurta al-sughra.

The fourth-/tenth-century historian, jurist, and judge Abii ‘Abd Allah Muhammad b. al-Harith al-
Khushani (d. possibly 371/981) relates that al-Hakam I (r. 180-206/796—822), the third Umayyad amir of
Cordoba, created a new division of the shurta, referred to as the shurta al-sughrd (the lower corps),
separate from the existing elite corps.”** The amir constructed an enclosure in the Great Mosque of
Cordoba for the sahib al-shurta al-sughra to hold court, next to the court occupied by the city’s judge.”**
This architectural arrangement was a manifestation of the shurta al-sughra being considered a magisterial
counterpart to the figure of the judge. Al-Hakam appointed al-Harith b. Ab1 Sa‘d (d. ca. 222-223/837-838)
as the sahib al-shurta sughra.”> Al-Harith b. Abi Sa‘d was the son of a freedman who had belonged to the
first Umayyad amir, ‘Abd al-Rahman I (r. 138-172/756-788).7°° However, the sources are silent on where
this bifurcation of the shurta in al-Andalus originated. Unlike its counterparts in Baghdad and Egypt, this
institutional division in Cordoba was not determined by geography or urban topography.

Manuela Marin speculates that al-Hakam I created the shurta al-sughra in the early ninth century as
a measure against the ulama’. This Umayyad amir had a tense relationship with the religious-legal class,
which culminated in a rebellion against his rule in 189/805.7>” Marin reasons that al-Hakam I’s institution
of the shurta al-sughra represented an attempt to reduce the legal influence of the uncooperative ‘ulama’ in

Cordoba by granting this lower corps jurisdiction over criminal law.”*® Regardless of whether this

733 Al-Khushani, Akhbar Al-Fuqahda’ Wal-Muhaddithin ed. Luis Molina, Maria Luisa Avila, Consejo Superior de Investigaciones
Cientificas, and Instituto de Cooperacién con el Mundo Arabe (Madrid: al-Majlis al-A‘14 lil-Abhath al-‘Ilmiyah, Ma‘had lil-Ta‘awun
ma‘a al-‘Alam al-‘Arabi, 1992), 79-80; Abii Marwan Hayyan b. Khalaf Ibn Hayyan, AI-Mugtabas Min Anba’ Ahl al-Andalus ed.
Mahmid ‘Al Makkt (Cairo: Matabi‘ al-Ahram al-Tijartyah, 1994), 231.

734 Al-Khushani, Akhbar Al-Fugahd’ Wal-Muhaddithin, 79-80.

735 Al-Khushani, Akhbar Al-Fugahd’ Wal-Muhaddithin, 79-80; Ibn Hayyan, al-Mugtabas Min Anba’ Ahl al-Andalus, 231.
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explanation holds true (and it is difficult to prove), the Umayyad-era literature intriguingly presents the
shurta of Cordoba as members of the ulamda’ throughout the ninth century.

In his biographical dictionary, Ta rikh ‘ulama’ al-Andalus (The History of the Scholars of al-
Andalus), the tenth-century historian and jurist Ibn al-Faradi (d. 403/1013) mentions six ashab al-shurta as
members of the religious scholarly class from Cordoba: al-Harith b. Ab1 Sa‘d, Ibrahim b. Husayn, ‘Asim al-
Thagaft (d. 253/867), Muhammad b. al-Harith b. Ab1 Sa‘d (d. 266/879-880), Qasim b. Asbat b. Hakim al-
Makhzimi (d. ca. 275-300/888-912), Muhammad b. Khalid al-Ashajj (d. 220/835 or 224/838-839), and
Muhammad b. Sa‘id al-Miithiq (d. ca. 275-300/888-912).7 Ibn al-Faradi describes these officials’
scholarly ability, which ranged from some knowledge of the religious sciences to mastery of Maliki
jurisprudence and even the penning of legal treatises. Characterization (supplemented by other sources) of
these shurta as religious and literary elites stands in stark contrast to the portrayal of their peers in the Near
East, such as in Baghdad and Fustat, during the ninth century.”*® At best, narratives about a sahib al-shurta
in those cities would include occasional mentions of them consulting and interacting with the ‘ulama’.’*!

Even the sahib al-madina, the governor of Cordoba and supreme deputy of the Umayyad amir, had to
consider the opinions of jurists and the judiciary regarding criminal cases.

In a blasphemy case concerning the nephew of a concubine of al-Hakam I, the Umayyad amir ‘Abd al-
Rahman II (r. 206-238/822—852) relied on the Muhammad b. Saltm, the sahib al-madina and the ‘ulama’, to
convene a shira (advisory body) made up of the judge of Cordoba, Muhammad b. Ziyad, and five jurists, including
Aban b. ‘Isa b. Dinar, a grandson of one of the founders of Islamic jurisprudence in al-Andalus. Amir ‘Abd al-
Rahman II questioned them about whether the accused should be executed based on the evidence.”** Ironically, the

Abbasid caliphs, al-Ma 'mun (r. 198-218/813—833) and al-Mugqtadir (r. 295-320/908-932), enacted short-lived

73 Ibn al-Faradi, Tarikh Al- ‘ulama’ Wa-al-Ruwah Lil- ‘ilm Bi-al-Andalus ed. ‘1zzat al-* Attar al-Husayni 2nd ed. (Cairo: Maktabat al-
Khanji, 1988), 1:16-17, 124, 399, 2.7, 10, 14.
"0 Qadi lyad, Tartib Al-Madarik Wa-Taqrib al-Masalik Li-Ma ‘rifat A ‘lam Madhhab Malik, 4: 243-247; Al-Khushani, Qudat Qurtubah
Wa- ‘ulama’ Ifrigiyah, 88.
"8 Abt al-‘Abbas Shams al-Din Ahmad b. Muhammad b. Abi Bakr Ibn Khallikan, Wafayat Al-A ‘yan Wa-Anba’ al-Zaman ed. Thsan ‘Abbas
(Beirut: Dar Sadir, 1968), 7: 63.
72 1bn al-Qutiyah, Tarikh Iftitah Al-Andalus, 82-85; Al-Khushani, Qudat Qurtubah Wa- ‘ulama’ Ifiigiyah, 102—4; Muhammad b. al-
Harith al-Khushani, Qudat Qurtubah, 102—104.
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legal reforms through which they attempted to form consulting bodies made up of jurists and judges, respectively.
Clearly, the existence of the shiirad and of narratives depicting members of the shurta as ‘ulama’ reveals that

jurisprudence played a significant role in criminal justice—another divergence from the Islamic Near East.

These circumstances align with Maribel Fierro’s view that a religious scholarly and literary class arose in
Cordoba during the ninth century. She argues that Umayyad amirs after al-Hakam I patronized the ‘ulamda’ and
depended on their support to ensure their legitimacy among the populace, a perspective also shared by Mateusz
Wilk.”* In his analysis of literary sources, Wilk shows that jurisprudence was instrumental in Umayyad
ideology.”** These urban and social dynamics in Umayyad-era Cordoba are confirmed by depictions of the shurta

as members of the religious-literary and military classes.

Unlike the Abbasids, the Umayyads encouraged and permitted the ulamd’ to be members of the
shurta, suggesting that with the exception of al-Hakam I, the Umayyads did not view their sovereignty as
under threat from the ulama’. This difference between the Umayyad amirs of Cordoba and the Abbasids
was significant in terms of the way they viewed their legal authority. Perhaps the small Muslim population
and the fluctuating military situation contributed to the Umayyads and the ‘ulamd’ having a far more
amicable relationship. This dynamic between the Umayyads and ‘u/ama’ would continue into the caliphal

period.

A Cosmopolitan shurta: A Legal Collaboration between the ‘ulama’ and Umayyad Caliphs

Although the rapid urbanization of Baghdad served as a significant factor in widening the gap between the ulama’
and the shurta, the emergence of Cordoba as a caliphal metropolis in the tenth century had the opposite effect. Ibn
al-Faradi had mentioned six ‘u/amd’ who occupied the posts of the shurta of Cordoba during the second/eighth,

third/ninth, and early fourth/tenth centuries. According to his biographical entries on individuals from the

743 Maribel Fierro, “Proto-Malikis, Malikis, and Reformed Malikis in al-Andalus,” in The Islamic School of Law: Evolution, Devolution,
and Progress (Cambridge, MA: Islamic Legal Studies Program, Harvard Law School: Harvard Law School: Distributed by Harvard
University Press, 2005), 67; Mateusz Wilk, “Power, Law and Ideology in Umayyad Al-Andalus,” in The Umayyad World ed. Andrew
Marsham (Abingdon, Oxon: Routledge, 2021), 578-80.
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fourth/tenth century, the number of scholars as men of the shurta had tripled compared to earlier periods.”* In
contrast to their predecessors who were only occasionally mentioned as major scholars, these appointees to the
shurta were regularly described as leading intellectuals. Ibn al-Faradi refers to these criminal magistrates as experts
in a wide range of fields: religious tradition, jurisprudence, grammar, poetry, history, and even medicine.’*® The
prominence of a considerable portion of the literary elites among the caliphal shurta arose from the urban
expansion of Cordoba and the resulting cosmopolitanism. Furthermore, as opposed to the Abbasids and their Near
Eastern successors, the Umayyad caliphs ‘Abd al-Rahman III and al-Hakam II continued the practice of utilizing
the ‘ulama’ as a pool for potential shurta. In fact, like Ibn Ab1 ‘Amir, some of the appointees to sahib al-shurta
earned the rank because of the acclaim they achieved in literary and religious circles, particularly under the reign of
al-Hakam I1.74 Tbn al-Faradi relates that al-Hakam II attended the lectures of Muhammad b. Hasan b. ‘Abd Allah
b. Madhhij al-Zabidi (d. 379/989), a leading grammarian and linguist.”*® Al-Hakam II seems to have been suitably
impressed because he appointed al-Zabidi later on to the judiciary rather than to the shurta.”* Intellectual
knowledge may thus have been an attractive quality in a prospective criminal magistrate. Other biographical
dictionaries attest to the phenomenon of the shurta as members of the ‘ulama’ under the reign of the chamberlain
and actual ruler of the Umayyad caliphate, al-Manstir Muhammad b. ‘Abd Allah Ibn AbT ‘Amir (as well as his
successors), until the early fifth/eleventh century.’”>’ The intertwining of the shurta and ‘ulama’ had become a

fundamental characteristic of Cordoban society. In fact, al-Mansiir serves as a key case study of this phenomenon.

745 Ibn al-Faradi, Tarikh Al- ‘ulama’ Wa-al-Ruwah Lil- ilm Bi-al-Andalus, 1:62, 71, 78, 124, 208, 282, 294, 353, 377, 410, 2:74, 82, 83, 91,
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7:37-39, 111-13, 163.

Khalaf b. ‘Abd al-Malik b. Bashkuwal, al-Silah fi Tarikh A immat al-Andalus, 1:316, 414, 465, 523, 562, 7:37-39; Qadt Iyad b. Miisa,
Tartib al-madarik, 1:478, 6:308-309; 7:37-39, 111-113, 163; Muhammad b. Fattth al-Humaydi, Jadhwat Al-Mugqtabis F1 Tarikh ‘ulama’
al-Andalus (Tunis: Dar al-Gharb al-Islami, 2008), 213; Muhammad. b. ’Abd Allah b. Ab1 Bakr Ibn al-Abbar, Takmila Li-Kitab al-Sila
(Beirut: Dar al-Fikr, 1995), 1:228, 307.

239



Muhammad b. ‘Abd Allah Ibn Abi ‘Amir’s rise to power was a product of his pedigree and his successful
penetration of the caliphal court. His family, from a minor but elite Algeciras Arab household, traced their
genealogy to the initial conquest of al-Andalus and the settlement of Arab military regiments.’”>! According to Ibn
Idhari, Ibn Ab1 ‘Amir’s maternal grandmother was the daughter of Yahya b. Ishaq, who was later vizier.”>* Seeking
an education as well as a career, Ibn Abi ‘Amir moved to Cordoba where his studies in jurisprudence, language,
literature, and hadith brought him under the tutelage of notable members of the literary elite such as Ibn al-Qitiyya,
the historian and leading grammarian.”** Because of his contacts with these prestigious scholars, he came to the
attention of Muhammad b. al-Salim, the gadi of Cordoba, under whom he became employed.”** In due course,
according to varying accounts, his appointment brought him into close touch as a scribe and royal servant with
both the caliph al-Hakam II and his consort, Subh (mother of the royal heir, Hisham II (r. 366-403/973/1013).7%
The intimate relations he established with both of them accelerated his career, as evidenced by the successive posts
that he occupied: stewardship of Hisham II, the gadr of Seville, caretaker of intestate property, and finally, sahib
shurta al-wusta (center corps).”® Ibn Abi ‘Amir achieved this position by becoming a reliable dependent of the
inner circle of the royal court as well as participating in literary and religious elite circles. One cannot imagine a

similar trajectory or circumstance for an Abbasid or post-Abbasid shurta in the Near East.

That these men of the shurta mentioned in biographical dictionaries came from leading intellectual
positions in society is no coincidence. As members of the literary and religious elites, they enjoyed respect and
authority over the local population, which made it vital for caliphs to patronize and cultivate relations with them. It
is significant that the Umayyads gave jurisdiction of the shurta to the ‘ulama’. The shurta presided over criminal
justice, the essence of law and order. Although Abbasids, Fatimids, Buyids, and Saljtigs jealously guarded and kept

the privilege of criminal law to themselves, the Andalusi Umayyads bestowed substantial legal authority upon the

5! Hugh Kennedy, Muslim Spain and Portugal: A Political History of Al-Andalus (London: Longman, 1996), 145-46.
752 1bn ‘Idhari, al-Bayan al-Mugrib E. Lévi-Provengal (Paris: P. Geuthner, 1930), 2: 257.

753 1bid., 2: 257-258.

7541bid., 2: 258.

753 1bid., 2: 258-259.

736 1bid., 2: 260-263; Ibn Hayyan, AI-Mugqtabis Fi Akhbar Balad al-Andalus, 106.
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‘ulama’. 1 argue that like the earlier Umayyad amirs in al-Andalus, the caliphs sought legitimacy in cooperation
with the ulama’, and giving them control over criminal justice served those ends. This situation was markedly
different from the shurta of the Near East who had to worry about the satisfaction of their military and government
overlords and less about the support of the ‘ulamd’ and the local population. A unique social cohesion was created
in this intertwining of literary-religious knowledge and criminal justice that was not replicated elsewhere in major
cities of the Near East. It would be this Umayyad legacy of the association between wulama’ and shurta that would

survive and not the Umayyads themselves in the first part of the fifth/eleventh century.

Legal Treatises on the Post-Umayyad ashab al-shurta and ashab al-madina

After the evaporation of the Umayyad caliphate and the breakup of al-Andalus into a variety of kingdoms, known
as mulitk al-tawa’if (the party kings), new possibilities emerged in Islamic criminal justice, at least in terms of
written treatises. In the fifth/eleventh century, a new genre of legal literature emerged in al-Andalus, the nawazil,
records of legal opinions and judgments given by jurists and magistrates, respectively.”>” One of the earliest
nawazil, al-Ahkam al-Kubra, was written by Ibn Sahl (d. 486/1093), a jurist living in Cordoba under the Jahwarids
(r. 422-461/1031-1069).

Unlike writers of jurisprudential treatises of the Near East, Ibn Sahl is actually concerned with the realities
of criminal justice and discusses issues such as jurisdictional boundaries as well as real criminal cases. This
important source demonstrates that unique demographic and political dynamics had resulted in Islamic criminal
justice and jurisprudence that were far more closely aligned in al-Andalus than they were in the Near East. In fact,
Ibn Sahl discusses a debate surrounding the jurisdiction of the gadi in criminal matters, stating that in his view the
judge’s authority does not extend to “talionic justice, blood money, or anything similar.””*® The fact that Ibn Sahl
argues against the gadi’s involvement in criminal matters is significant given that judges in the Umayyad era had a

degree of jurisdiction in this field, notably in “talionic justice and blood money,” though it was still primarily under

57 Christian Muller, “Judging with God’s Law on Earth: Judicial Powers of the Qadi Al-Jama‘a of Cordoba in the Fifth/Eleventh
Century,” Islamic Law and Society 7, no. 2 (2000): 159-62.

758 Abii al-Asbagh ‘Isa Ibn Sahl, Kitab Al-Nawazil al-A ‘lam al-Musamma Diwan al-Ahkam al-Kubrd (Beirut: Dar al-Kutub al-‘ilmiya,
2005), 13.
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the shurta’s control. This suggests that Ibn Sahl saw the shurta’s exclusive criminal jurisdiction as legitimate in
jurisprudence, which differs substantially from the tension surrounding this issue elsewhere. In the section
concerning the early Umayyad period, we find that these judicial officers would consult a body of jurists in their
judgements and that this practice is seen in a criminal case involving the sahib al-madina during the Jahwarid
period. Ibn Sahl’s detailed description of this case shows jurists were interested in practice as well as theory in

criminal justice. He narrates:

It happened that the pilgrim, Abii Marwan ‘Abd al-Malik b. Ziyadat Allah b. Mudar al-Tamimi al-Tubni, was
killed in his bed at his house in the eastern suburb of Cordoba’s metropolitan center, next to the amir’s
mosque, in the month of Rab1" II, in the year 457 (March 1065), and his son came out into the open air,
announcing the wake with the funerary prayer for his father, loudly exclaiming that Abti Marwan had been
attacked at night and killed. The vizier Abtu ’1-Walid Muhammad Ibn Jahwar (d. c. 461/1069) deplored that
and ordered an investigation by the sahib al-madina, Muhammad b. Hisham, known as al-Hafid, “the
grandson”. [Muhammad b. Hisham] proceeded to the house, and, entering, found the man slaughtered with
sixty stab wounds. He inspected the residence for signs of forced entry or exit and found nothing. He found
the man’s clothes hidden in a corner of the house, and the knife and his pens were covered with blood.
Among the women’s clothes there were bloodstains.”

The investigation phase of this case reveals that the sahib al-madina had defined methods and approaches. He
examines the crime scene with a premodern forensic analysis, studying the body, surveying the house for signs of
forced entry and violence, and finally searching for and finding a murder weapon as well as bloodstains. However,
other cases that Ibn Sahl recounts show that if witnesses to a crime could be found, then such a forensic analysis
might not be applied. Ibn Sahl’s matter-of-fact retelling of the sahib al-madina’s investigation suggests that these

were well-worn evidentiary procedures by the criminal justice administration. Ibn Sahl continues:

He subjected the women to examination and one of them said about another woman present, “She killed him
and we helped her.” And she further said, “He deserved to be killed a year ago.” His sons were also living in
the house with him: the one announcing the funeral, who was the eldest, and another frail son who was
afflicted by some disease. This frail man said, “Thieves came upon him and killed him.” Then he went back
on his testimony and said that the women killed him and that his older brother was standing outside the door
of the house to confirm his death and the inheritance. Therefore, Abii Marwan’s nephews with the frail son
had the most right to call for retribution on his account. The sahib al-madina consulted with the jurists.”®

79 1bn Sahl, Kitab al-Nawdazil, 596.
760 1bid.
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This text’s narrative style, involving mundane details, shows its unique value as a legal source, distinct from the
literary embellishments of chronicles and annals, as well as from the rigid formulae of jurisprudence. I argue that
this narrative style emerged because Ibn Sahl’s status as a jurist was not separate from his familiarity with law
enforcers of Cordoba, and they likely came from similar circles. His proximity to criminal magistrates was far
different from the situation of his literary and jurisprudential counterparts in the Near East. However, this criminal
case was an extraordinary event in which the testimonies and the identity of the culprit were hazy, unclear, and
contradictory. As a result, the sahib al-madina asked for advice from the jurists of Cordoba, echoing earlier
narratives about the governor relying on these legal scholars, with one of them, Ibn ‘Utba, giving his farwa (legal
opinion):

No one that had been with him, neither the women nor the sons, should be killed as long as each one

of them swears under the blood oath that they did not kill him. There is no blood money needed

from either one of them or any culpability. Afterward, their prison sentences will be lengthened. He

derived his reasoning from a legal matter that the judge Abu Bakr b. Zarb had adjudicated....

Furthermore, he said, “As for what the one woman said about the other, ‘She killed him and we

helped her,” We state that it is possible that she either meant that she participated in either word or

deed, and there is no legal justification for her to be executed because she did not say anything until
after examination by the shurta and others and they [the women] became scared.””®!

The intertwining of practical criminal justice with jurisprudential legal opinion in this case, which literary texts
frequently encapsulate, epitomizes how very different law and legal literature as in al-Andalus were from the Near
East. On the other hand, using prison as an alternative to whipping or execution shows similarities between
criminal law in the Islamic East and in the West. Moreover, the fact that Ibn ‘Utba questioned the validity of the
woman’s confession after her interrogation by the sahib al-madina aligns with other jurists’ unease with confession
as evidence, regardless of whether it was voluntary or coerced. Intriguingly, Ibn “Utba refers to the sahib al-
madina as a member of the shurta, which makes sense given that he held control over it, but at the same time, his
statement shows that even in this period some legal scholars of Cordoba saw these two magistrates as

interchangeable.”® Such a sentiment is also reflected in other primary sources, as well as in the secondary

761 Ibn Sahl, Kitab al-Nawazil, 596.
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scholarship. Perhaps this was a sign of things to come, because these legal institutions would undergo a major

restructuring with the arrival of the Almoravids.

In the second half of the eleventh century, groups of the Sanhaja confederation of nomadic Berbers, known
as the Murabitiin (Almoravids), established an empire through Morocco, the western Sahara, Mauritania, parts of
Algeria, and eventually most of al-Andalus in 483/1090—1.7% The Almoravid empire linked al-Andalus with the
Near East politically because Yusuf b. Tashfin was recognized by the Abbasid caliph, al-Mustazhir bi’llah (r. 487—
512/1094-1118), as his deputy in North Africa and al-Andalus (similar to the Saljugs) and was invested with the

title Amir al-Muslimin (Commander of the Muslims).”®*

Significantly, the Almoravids, as military conquerors with nomadic origins, heavily relied upon the
Andalusi urban population for administration and law. Although the Almoravids dominated military positions,
such as governorships, they elevated the position of the judge and gave him jurisdiction over the sahib al-madina
and shurta. This represented a legal and institutional upheaval. The changes are attested by Muhammad b. Ahmad
b. “‘Abdiun al-Tujib1 (d. after 1100), the author of a treatise on the Aisba (market inspection) in Seville, one of the
most significant texts of this period with detailed information on the social and legal history of al-Andalus.”®® In

his description of the sahib al-madina, Ibn ‘Abdin states:

Those [who hold the office] of sa@hib al-madina should not be anyone other than Andalusis because
they know the matters of the people and their classes.... The sahib al-madina should not be anyone
other than a righteous man, a jurist, and an elder, because he is in a position to be bribed and to take
money from the people. He would act immorally if he were a young drunkard. It is necessary that
the judge should examine him at some point and observe his judgments and conduct. It is necessary
that he does not handle any important cases unless the judge and Sultan are first informed.’

763 < Abd Allah Laroui, The History of the Maghrib: An Interpretive Essay (Princeton: Princeton University Press, 1977), 157-69;
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Ibn ‘Abdiin’s guidelines for the characteristics of the sahib al-madina suggest that unlike the Islamic empires of
the Near East where the military held almost total jurisdiction over law enforcement posts or there was a lack of
demarcation between judicial—-jurisprudential and army branches in the Umayyad period, Almoravid legal
institutions were dominated by both non-military and Andalust individuals. Although a great number of jurists held
the office of the shurta, and the sahib al-madina would consult the jurists in judgements, the subordination of
criminal justice and policing to judges was a dramatic development and a stark contrast to previous periods in al-
Andalus, as well as in the Near East.”®” Furthermore, Ibn ‘Abdiin’s view that the s@hib al-madina should be of
Andalusi background because he would be knowledgeable about the people and their different classes suggests that
the Almoravids saw the importance of making this criminal magisterial office a province of local notables as it had
been in the Umayyad period. The Abbasid-, Buyid-, and Saljiig-era treatises never discussed a requirement for the
sahib al-shurta to conform to specific demographic characteristics. Ibn “Abdun’s stipulation suggests that class and
ethnic hierarchical concerns shaped the selection of criminal magistrates even in the Almoravid era. The
Almoravid period saw substantial institutional transformations in law and criminal justice that could be attributed
to their role as nomadic outsiders dependent on local expertise, as well as their cooperation with Andalust notables

and scholarly classes to create a new society.”®®

Conclusion

Despite the shared roots of Islamic criminal justice in the premodern Near East and al-Andalus, comparison of the
jurisdictional nature of these institutions in the two regions, as well as their enforcement of the law, shows a picture
of night and day. Because the Umayyads of al-Andalus initially lacked the Abbasids’ urbanized environment and
imperial sovereignty, they did not oppose the (mainly MalikT) jurists’ participation in criminal law, but instead
actively gave them positions and sought their counsel. Even after the arrival of a caliphal period where Umayyads
controlled al-Andalus from their expansive city centers, religious and literary elites participated in shurta in great

number.

767 Rachid El Hour, “The Andalusian Qadi in the Almoravid Period: Political and Judicial Authority,” Studia Islamica 90 (2000): 67—69.
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After the fall of the Umayyads and in the new period of the taifa states, the shurta and sahib al-madina
were still involved in matters outside of criminal law, but they became less powerful military officers and more
like urban magistrates with a predilection towards punitive matters and policing. The loose separation between
politics and jurisprudence was further reduced by the Almoravids, who expanded the jurisdiction of the judges over
criminal law as exemplified by their authority over the shurta and sahib al-madina. In short, the unique Umayyad
institutional legacy, the urban and political conditions of al-Andalus, and a marginal jurisprudential—political
divide contributed to the development of criminal justice there along a different trajectory from that of the

Abbasids.
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